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which the tenant was not entitled be-
cause the tenant intentionally mis-
represented eligible status, the ineli-
gible tenant is responsible for reim-
bursing HUD for the assistance improp-
erly paid. If the amount of the assist-
ance is substantial, the responsible en-
tity is encouraged to refer the case to
the HUD Inspector General’s office for
further investigation. Possible crimi-
nal prosecution may follow based on
the False Statements Act (18 U.S.C.
1001 and 1010).

Subpart F—Income Limits, Annual
Income, Adjusted Income,
Rent, and Examinations for
the Public Housing and Sec-
tion 8 Programs

AUTHORITY: 42 U.S.C. 1437a, 1437c, 1437d,
1437f, 1437n, and 3535(d).

SOURCE: 61 FR 54498, Oct. 18, 1996, unless
otherwise noted.

§ 5.601 Purpose and applicability.
(a) This subpart establishes defini-

tions and requirements concerning in-
come limits for admission, annual in-
come, adjusted income, total tenant
payment, utility allowances and reim-
bursements, and reexamination of in-
come and family composition for:

(1) HUD’s public housing programs,
including its public housing home-
ownership programs.

(2) Housing assisted under section 8
of the United States Housing Act of
1937 (the 1937 Act) (42 U.S.C. 1437f).

(i) Section 5.613 (Total tenant pay-
ment) and the definitions of ‘‘tenant
rent’’ and ‘‘total tenant payment’’ found
in § 5.603 do not apply to the Section 8
Rental Voucher Program.

(ii) Section 5.615 (Utility reimburse-
ment) and the definition of utility reim-
bursement found in § 5.603 also do not
apply to the Section 8 Rental Voucher
Program. For the Voucher Program, in
cases where the amount of the HAP
payment exceeds the rent to owner, the
excess will be paid to the family.

(iii) Section 5.607 (Income limits for
admission) does not apply to the Sec-
tion 8 Rental Voucher and Rental Cer-
tificate Programs.

(3) Applicants and tenants assisted
under sections 10(c) and 23 of the 1937

Act as in effect before amendment by
the Housing and Community Develop-
ment Act of 1974 (42 U.S.C. 1410 and
1421b (1970 ed.)).

(b) This subpart does not apply to
HUD’s Indian housing programs. The
analogous rule that applies to Indian
housing is located at 24 CFR part 950.

§ 5.603 Definitions.

As used in this subpart:
(a) The terms elderly person, low-in-

come family, person with disabilities,
State, and very low-income family are de-
fined in section 3(b) of the 1937 Act (42
U.S.C. 1437a(b)).

(b) The terms 1937 Act and public
housing agency (PHA) are defined in
§ 5.100.

(c) The terms disabled family, elderly
family, family, and live-in aide are de-
fined in § 5.403.

(d) The following terms shall have
the meanings set forth below:

Adjusted income. See § 5.611.
Annual income. See § 5.609.
Child care expenses. Amounts antici-

pated to be paid by the family for the
care of children under 13 years of age
during the period for which annual in-
come is computed, but only where such
care is necessary to enable a family
member to actively seek employment,
be gainfully employed, or to further his
or her education and only to the extent
such amounts are not reimbursed. The
amount deducted shall reflect reason-
able charges for child care. In the case
of child care necessary to permit em-
ployment, the amount deducted shall
not exceed the amount of employment
income that is included in annual in-
come.

Dependent. A member of the family
(except foster children and foster
adults) other than the family head or
spouse, who is under 18 years of age, or
is a person with a disability, or is a
full-time student.

Disability assistance expenses. Reason-
able expenses that are anticipated, dur-
ing the period for which annual income
is computed, for attendant care and
auxiliary apparatus for a disabled fam-
ily member and that are necessary to
enable a family member (including the
disabled member) to be employed, pro-
vided that the expenses are neither
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paid to a member of the family nor re-
imbursed by an outside source.

Full-time student. A person who is car-
rying a subject load that is considered
full-time for day students under the
standards and practices of the edu-
cational institution attended. An edu-
cational institution includes a voca-
tional school with a diploma or certifi-
cate program, as well as an institution
offering a college degree.

Medical expenses. Medical expenses,
including medical insurance premiums,
that are anticipated during the period
for which annual income is computed,
and that are not covered by insurance.

Monthly adjusted income. One twelfth
of adjusted income.

Monthly income. One twelfth of an-
nual income.

Net family assets. (1) Net cash value
after deducting reasonable costs that
would be incurred in disposing of real
property, savings, stocks, bonds, and
other forms of capital investment, ex-
cluding interests in Indian trust land
and excluding equity accounts in HUD
homeownership programs. The value of
necessary items of personal property
such as furniture and automobiles shall
be excluded.

(2) In cases where a trust fund has
been established and the trust is not
revocable by, or under the control of,
any member of the family or house-
hold, the value of the trust fund will
not be considered an asset so long as
the fund continues to be held in trust.
Any income distributed from the trust
fund shall be counted when determin-
ing annual income under § 5.609.

(3) In determining net family assets,
PHAs or owners, as applicable, shall in-
clude the value of any business or fam-
ily assets disposed of by an applicant
or tenant for less than fair market
value (including a disposition in trust,
but not in a foreclosure or bankruptcy
sale) during the two years preceding
the date of application for the program
or reexamination, as applicable, in ex-
cess of the consideration received
therefor. In the case of a disposition as
part of a separation or divorce settle-
ment, the disposition will not be con-
sidered to be for less than fair market
value if the applicant or tenant re-
ceives important consideration not
measurable in dollar terms.

Owner has the meaning provided in
the relevant program regulations. As
used in this subpart, where appro-
priate, the term ‘‘owner’’ shall also in-
clude a ‘‘borrower’’ as defined in 24
CFR part 885.

Tenant rent. The amount payable
monthly by the family as rent to the
PHA or owner, as applicable. Where all
utilities (except telephone) and other
essential housing services are supplied
by the PHA or owner, tenant rent
equals total tenant payment. Where
some or all utilities (except telephone)
and other essential housing services
are supplied by the PHA or owner and
the cost thereof is not included in the
amount paid as rent, tenant rent
equals total tenant payment less the
utility allowance.

Total tenant payment. See § 5.613.
Utility allowance. If the cost of utili-

ties (except telephone) and other hous-
ing services for an assisted unit is not
included in the tenant rent but is the
responsibility of the family occupying
the unit, an amount equal to the esti-
mate made or approved by a PHA or
HUD of the monthly cost of a reason-
able consumption of such utilities and
other services for the unit by an en-
ergy-conservative household of modest
circumstances consistent with the re-
quirements of a safe, sanitary, and
healthful living environment.

Utility reimbursement. The amount, if
any, by which the utility allowance for
the unit, if applicable, exceeds the
total tenant payment for the family
occupying the unit.

Welfare assistance. Welfare or other
payments to families or individuals,
based on need, that are made under
programs funded, separately or jointly,
by Federal, State or local govern-
ments.

§ 5.605 Overall income eligibility for
assistance.

No family other than a low-income
family shall be eligible for admission
to a program covered by this part.

§ 5.607 Income limits for admission.
(a) General—(1) Admission to units

available before October 1, 1981. Not
more than 25 percent of the dwelling
units that were available for occupancy
under Annual Contributions Contracts
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(4) In the calculation of Performance
Funding System operating subsidy eli-
gibility, housing agencies will have to
absorb any loss in rental income that
results from the adoption of any of the
optional earned income exclusions dis-
cussed in paragraph (d)(1) of this sec-
tion, including any variations of the
listed options.

(e) If it is not feasible to anticipate a
level of income over a 12-month period,
the income anticipated for a shorter
period may be annualized, subject to a
redetermination at the end of the
shorter period.

§ 5.611 Adjusted income.

Adjusted income means annual in-
come less the following deductions:

(a) $480 for each dependent;
(b) $400 for any elderly family or dis-

abled family;
(c) For any family that is not an el-

derly family or disabled family but has
a member (other than the head of
household or spouse) who is a person
with a disability, disability assistance
expenses in excess of three percent of
annual income, but this allowance may
not exceed the employment income re-
ceived by family members who are 18
years of age or older as a result of the
assistance to the person with disabil-
ities;

(d) For any elderly family or disabled
family:

(1) That has no disability assistance
expenses, an allowance for medical ex-
penses equal to the amount by which
the medical expenses exceed three per-
cent of annual income;

(2) That has disability assistance ex-
penses greater than or equal to three
percent of annual income, an allowance
for disability assistance expenses com-
puted in accordance with paragraph (c)
of this section, plus an allowance for
medical expenses that is equal to the
family’s medical expenses;

(3) That has disability assistance ex-
penses that are less than three percent
of annual income, an allowance for
combined disability assistance ex-
penses and medical expenses that is
equal to the amount by which the sum
of these expenses exceeds three percent
of annual income; and

(e) Child care expenses.

§ 5.613 Total tenant payment.

(a) Total tenant payment for families
whose initial lease is effective on or after
August 1, 1982. (1) Total tenant pay-
ment is the amount calculated under
section 3(a)(1) of the 1937 Act (42 U.S.C.
1437a(a)(1)). If the family’s welfare as-
sistance is ratably reduced from the
standard of need by applying a percent-
age, the amount calculated under para-
graph (C) of section 3(a)(1) of the 1937
Act (42 U.S.C. 1437a(a)(1)(C)) shall be
the amount resulting from one applica-
tion of the percentage.

(2) For public housing only. Total ten-
ant payment for families residing in
public housing does not include charges
for excess utility consumption or other
miscellaneous charges (see § 966.4 of
this chapter).

(b) Total tenant payment for families
residing in public housing whose initial
lease was effective before August 1, 1982.
Paragraphs (b) and (c) of 24 CFR
913.107, as it existed immediately be-
fore November 18, 1996 (contained in
the April 1, 1995 edition of 24 CFR,
parts 900 to 1699), will continue to gov-
ern the total tenant payment of fami-
lies, under a public housing program,
whose initial lease was effective before
August 1, 1982.

(c) Inapplicability to the Section 8 Rent-
al Voucher Program. The provisions of
this section do not apply to the Section
8 Rental Voucher Program.

§ 5.615 Utility reimbursements.

(a) General. Where applicable, the
utility reimbursement shall be paid to
the family in the manner provided in
the pertinent program regulations. If
the family and the utility company
consent, a PHA or owner may pay the
utility reimbursement jointly to the
family and the utility company, or di-
rectly to the utility company.

(b) Inapplicability to the Section 8
Rental Voucher Program. The provisions
of this section do not apply to the Sec-
tion 8 Rental Voucher Program. For
the Voucher Program, in cases where
the amount of the HAP payment ex-
ceeds the rent to owner, the excess will
be paid to the family.
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not needed for any other federally
sponsored programs or projects, the
grantee or subgrantee shall com-
pensate the awarding agency for its
share.

§ 85.34 Copyrights.

The Federal awarding agency re-
serves a royalty-free, nonexclusive, and
irrevocable license to reproduce, pub-
lish or otherwise use, and to authorize
others to use, for Federal Government
purposes:

(a) The copyright in any work devel-
oped under a grant, subgrant, or con-
tract under a grant or subgrant; and

(b) Any rights of copyright to which
a grantee, subgrantee or a contractor
purchases ownership with grant sup-
port.

§ 85.35 Subawards to debarred and
suspended parties.

Grantees and subgrantees must not
make any award or permit any award
(subgrant or contract) at any tier to
any party which is debarred or sus-
pended or is otherwise excluded from or
ineligible for participation in Federal
assistance programs under Executive
Order 12549, ‘‘Debarment and Suspen-
sion.’’

§ 85.36 Procurement.

(a) States. When procuring property
and services under a grant, a State will
follow the same policies and procedures
it uses for procurements from its non-
Federal funds. The State will ensure
that every purchase order or other con-
tract includes any clauses required by
Federal statutes and executive orders
and their implementing regulations.
Other grantees and subgrantees will
follow paragraphs (b) through (i) in
this section.

(b) Procurement standards. (1) Grant-
ees and subgrantees will use their own
procurement procedures which reflect
applicable State and local laws and
regulations, provided that the procure-
ments conform to applicable Federal
law and the standards identified in this
section.

(2) Grantees and subgrantees will
maintain a contract administration
system which ensures that contractors
perform in accordance with the terms,

conditions, and specifications of their
contracts or purchase orders.

(3) Grantees and subgrantees will
maintain a written code of standards of
conduct governing the performance of
their employees engaged in the award
and administration of contracts. No
employee, officer or agent of the grant-
ee or subgrantee shall participate in se-
lection, or in the award or administra-
tion of a contract supported by Federal
funds if a conflict of interest, real or
apparent, would be involved. Such a
conflict would arise when:

(i) The employee, officer or agent,
(ii) Any member of his immediate

family,
(iii) His or her partner, or
(iv) An organization which employs,

or is about to employ, any of the
above, has a financial or other interest
in the firm selected for award. The
grantee’s or subgrantee’s officers, em-
ployees or agents will neither solicit
nor accept gratuities, favors or any-
thing of monetary value from contrac-
tors, potential contractors, or parties
to subagreements. Grantee and sub-
grantees may set minimum rules where
the financial interest is not substantial
or the gift is an unsolicited item of
nominal intrinsic value. To the extent
permitted by State or local law or reg-
ulations, such standards or conduct
will provide for penalties, sanctions, or
other disciplinary actions for viola-
tions of such standards by the grant-
ee’s and subgrantee’s officers, employ-
ees, or agents, or by contractors or
their agents. The awarding agency may
in regulation provide additional prohi-
bitions relative to real, apparent, or
potential conflicts of interest.

(4) Grantee and subgrantee proce-
dures will provide for a review of pro-
posed procurements to avoid purchase
of unnecessary or duplicative items.
Consideration should be given to con-
solidating or breaking out procure-
ments to obtain a more economical
purchase. Where appropriate, an analy-
sis will be made of lease versus pur-
chase alternatives, and any other ap-
propriate analysis to determine the
most economical approach.

(5) To foster greater economy and ef-
ficiency, grantees and subgrantees are
encouraged to enter into State and
local intergovernmental agreements
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for procurement or use of common
goods and services.

(6) Grantees and subgrantees are en-
couraged to use Federal excess and sur-
plus property in lieu of purchasing new
equipment and property whenever such
use is feasible and reduces project
costs.

(7) Grantees and subgrantees are en-
couraged to use value engineering
clauses in contracts for construction
projects of sufficient size to offer rea-
sonable opportunities for cost reduc-
tions. Value engineering is a system-
atic and creative analysis of each con-
tract item or task to ensure that its es-
sential function is provided at the
overall lower cost.

(8) Grantees and subgrantees will
make awards only to responsible con-
tractors possessing the ability to per-
form successfully under the terms and
conditions of a proposed procurement.
Consideration will be given to such
matters as contractor integrity, com-
pliance with public policy, record of
past performance, and financial and
technical resources.

(9) Grantees and subgrantees will
maintain records sufficient to detail
the significant history of a procure-
ment. These records will include, but
are not necessarily limited to the fol-
lowing: rationale for the method of
procurement, selection of contract
type, contractor selection or rejection,
and the basis for the contract price.

(10) Grantees and subgrantees will
use time and material type contracts
only—

(i) After a determination that no
other contract is suitable, and

(ii) If the contract includes a ceiling
price that the contractor exceeds at its
own risk.

(11) Grantees and subgrantees alone
will be responsible, in accordance with
good administrative practice and sound
business judgment, for the settlement
of all contractual and administrative
issues arising out of procurements.
These issues include, but are not lim-
ited to source evaluation, protests, dis-
putes, and claims. These standards do
not relieve the grantee or subgrantee
of any contractual responsibilities
under its contracts. Federal agencies
will not substitute their judgment for
that of the grantee or subgrantee un-

less the matter is primarily a Federal
concern. Violations of law will be re-
ferred to the local, State, or Federal
authority having proper jurisdiction.

(12) Grantees and subgrantees will
have protest procedures to handle and
resolve disputes relating to their pro-
curements and shall in all instances
disclose information regarding the pro-
test to the awarding agency. A
protestor must exhaust all administra-
tive remedies with the grantee and sub-
grantee before pursuing a protest with
the Federal agency. Reviews of pro-
tests by the Federal agency will be lim-
ited to:

(i) Violations of Federal law or regu-
lations and the standards of this sec-
tion (violations of State or local law
will be under the jurisdiction of State
or local authorities) and

(ii) Violations of the grantee’s or sub-
grantee’s protest procedures for failure
to review a complaint or protest. Pro-
tests received by the Federal agency
other than those specified above will be
referred to the grantee or subgrantee.

(c) Competition. (1) All procurement
transactions will be conducted in a
manner providing full and open com-
petition consistent with the standards
of § 85.36. Some of the situations con-
sidered to be restrictive of competition
include but are not limited to:

(i) Placing unreasonable require-
ments on firms in order for them to
qualify to do business,

(ii) Requiring unnecessary experience
and excessive bonding,

(iii) Noncompetitive pricing practices
between firms or between affiliated
companies,

(iv) Noncompetitive awards to con-
sultants that are on retainer contracts,

(v) Organizational conflicts of inter-
est,

(vi) Specifying only a brand name
product instead of allowing an equal
product to be offered and describing
the performance of other relevant re-
quirements of the procurement, and

(vii) Any arbitrary action in the pro-
curement process.

(2) Grantees and subgrantees will
conduct procurements in a manner
that prohibits the use of statutorily or
administratively imposed in-State or
local geographical preferences in the
evaluation of bids or proposals, except
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in those cases where applicable Federal
statutes expressly mandate or encour-
age geographic preference. Nothing in
this section preempts State licensing
laws. When contracting for architec-
tural and engineering (A/E) services,
geographic location may be a selection
criteria provided its application leaves
an appropriate number of qualified
firms, given the nature and size of the
project, to compete for the contract.

(3) Grantees will have written selec-
tion procedures for procurement trans-
actions. These procedures will ensure
that all solicitations:

(i) Incorporate a clear and accurate
description of the technical require-
ments for the material, product, or
service to be procured. Such descrip-
tion shall not, in competitive procure-
ments, contain features which unduly
restrict competition. The description
may include a statement of the quali-
tative nature of the material, product
or service to be procured, and when
necessary, shall set forth those mini-
mum essential characteristics and
standards to which it must conform if
it is to satisfy its intended use. De-
tailed product specifications should be
avoided if at all possible. When it is
impractical or uneconomical to make a
clear and accurate description of the
technical requirements, a brand name
or equal description may be used as a
means to define the performance or
other salient requirements of a pro-
curement. The specific features of the
named brand which must be met by
offerors shall be clearly stated; and

(ii) Identify all requirements which
the offerors must fulfill and all other
factors to be used in evaluating bids or
proposals.

(4) Grantees and subgrantees will en-
sure that all prequalified lists of per-
sons, firms, or products which are used
in acquiring goods and services are cur-
rent and include enough qualified
sources to ensure maximum open and
free competition. Also, grantees and
subgrantees will not preclude potential
bidders from qualifying during the so-
licitation period.

(d) Methods of procurement to be fol-
lowed. (1) Procurement by small pur-
chase procedures. Small purchase proce-
dures are those relatively simple and
informal procurement methods for se-

curing services, supplies, or other prop-
erty that do not cost more than the
simplified acquisition threshold fixed
at 41 U.S.C. 403(11) (currently set at
$100,000). If small purchase procedures
are used, price or rate quotations shall
be obtained from an adequate number
of qualified sources.

(2) Procurement by sealed bids (for-
mal advertising). Bids are publicly so-
licited and a firm-fixed-price contract
(lump sum or unit price) is awarded to
the responsible bidder whose bid, con-
forming with all the material terms
and conditions of the invitation for
bids, is the lowest in price. The sealed
bid method is the preferred method for
procuring construction, if the condi-
tions in § 85.36(d)(2)(i) apply.

(i) In order for sealed bidding to be
feasible, the following conditions
should be present:

(A) A complete, adequate, and realis-
tic specification or purchase descrip-
tion is available;

(B) Two or more responsible bidders
are willing and able to compete effec-
tively and for the business; and

(C) The procurement lends itself to a
firm fixed price contract and the selec-
tion of the successful bidder can be
made principally on the basis of price.

(ii) If sealed bids are used, the follow-
ing requirements apply:

(A) The invitation for bids will be
publicly advertised and bids shall be
solicited from an adequate number of
known suppliers, providing them suffi-
cient time prior to the date set for
opening the bids;

(B) The invitation for bids, which
will include any specifications and per-
tinent attachments, shall define the
items or services in order for the bidder
to properly respond;

(C) All bids will be publicly opened at
the time and place prescribed in the in-
vitation for bids;

(D) A firm fixed-price contract award
will be made in writing to the lowest
responsive and responsible bidder.
Where specified in bidding documents,
factors such as discounts, transpor-
tation cost, and life cycle costs shall be
considered in determining which bid is
lowest. Payment discounts will only be
used to determine the low bid when
prior experience indicates that such
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discounts are usually taken advantage
of; and

(E) Any or all bids may be rejected if
there is a sound documented reason.

(3) Procurement by competitive propos-
als. The technique of competitive pro-
posals is normally conducted with
more than one source submitting an
offer, and either a fixed-price or cost-
reimbursement type contract is award-
ed. It is generally used when conditions
are not appropriate for the use of
sealed bids. If this method is used, the
following requirements apply:

(i) Requests for proposals will be pub-
licized and identify all evaluation fac-
tors and their relative importance. Any
response to publicized requests for pro-
posals shall be honored to the maxi-
mum extent practical;

(ii) Proposals will be solicited from
an adequate number of qualified
sources;

(iii) Grantees and subgrantees will
have a method for conducting tech-
nical evaluations of the proposals re-
ceived and for selecting awardees;

(iv) Awards will be made to the re-
sponsible firm whose proposal is most
advantageous to the program, with
price and other factors considered; and

(v) Grantees and subgrantees may
use competitive proposal procedures
for qualifications-based procurement of
architectural/engineering (A/E) profes-
sional services whereby competitors’
qualifications are evaluated and the
most qualified competitor is selected,
subject to negotiation of fair and rea-
sonable compensation. The method,
where price is not used as a selection
factor, can only be used in procure-
ment of A/E professional services. It
cannot be used to purchase other types
of services though A/E firms are a po-
tential source to perform the proposed
effort.

(4) Procurement by noncompetitive
proposals is procurement through solic-
itation of a proposal from only one
source, or after solicitation of a num-
ber of sources, competition is deter-
mined inadequate.

(i) Procurement by noncompetitive
proposals may be used only when the
award of a contract is infeasible under
small purchase procedures, sealed bids
or competitive proposals and one of the
following circumstances applies:

(A) The item is available only from a
single source;

(B) The public exigency or emergency
for the requirement will not permit a
delay resulting from competitive solic-
itation;

(C) The awarding agency authorizes
noncompetitive proposals; or

(D) After solicitation of a number of
sources, competition is determined in-
adequate.

(ii) Cost analysis, i.e., verifying the
proposed cost data, the projections of
the data, and the evaluation of the spe-
cific elements of costs and profits, is
required.

(iii) Grantees and subgrantees may
be required to submit the proposed pro-
curement to the awarding agency for
pre-award review in accordance with
paragraph (g) of this section.

(e) Contracting with small and minority
firms, women’s business enterprise and
labor surplus area firms. (1) The grantee
and subgrantee will take all necessary
affirmative steps to assure that minor-
ity firms, women’s business enter-
prises, and labor surplus area firms are
used when possible.

(2) Affirmative steps shall include:
(i) Placing qualified small and minor-

ity businesses and women’s business
enterprises on solicitation lists;

(ii) Assuring that small and minority
businesses, and women’s business en-
terprises are solicited whenever they
are potential sources;

(iii) Dividing total requirements,
when economically feasible, into small-
er tasks or quantities to permit maxi-
mum participation by small and minor-
ity business, and women’s business en-
terprises;

(iv) Establishing delivery schedules,
where the requirement permits, which
encourage participation by small and
minority business, and women’s busi-
ness enterprises;

(v) Using the services and assistance
of the Small Business Administration,
and the Minority Business Develop-
ment Agency of the Department of
Commerce; and

(vi) Requiring the prime contractor,
if subcontracts are to be let, to take
the affirmative steps listed in para-
graphs (e)(2) (i) through (v) of this sec-
tion.
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(f) Contract cost and price. (1) Grant-
ees and subgrantees must perform a
cost or price analysis in connection
with every procurement action includ-
ing contract modifications. The meth-
od and degree of analysis is dependent
on the facts surrounding the particular
procurement situation, but as a start-
ing point, grantees must make inde-
pendent estimates before receiving bids
or proposals. A cost analysis must be
performed when the offeror is required
to submit the elements of his esti-
mated cost, e.g., under professional,
consulting, and architectural engineer-
ing services contracts. A cost analysis
will be necessary when adequate price
competition is lacking, and for sole
source procurements, including con-
tract modifications or change orders,
unless price reasonableness can be es-
tablished on the basis of a catalog or
market price of a commercial product
sold in substantial quantities to the
general public or based on prices set by
law or regulation. A price analysis will
be used in all other instances to deter-
mine the reasonableness of the pro-
posed contract price.

(2) Grantees and subgrantees will ne-
gotiate profit as a separate element of
the price for each contract in which
there is no price competition and in all
cases where cost analysis is performed.
To establish a fair and reasonable prof-
it, consideration will be given to the
complexity of the work to be per-
formed, the risk borne by the contrac-
tor, the contractor’s investment, the
amount of subcontracting, the quality
of its record of past performance, and
industry profit rates in the surround-
ing geographical area for similar work.

(3) Costs or prices based on estimated
costs for contracts under grants will be
allowable only to the extent that costs
incurred or cost estimates included in
negotiated prices are consistent with
Federal cost principles (see § 85.22).
Grantees may reference their own cost
principles that comply with the appli-
cable Federal cost principles.

(4) The cost plus a percentage of cost
and percentage of construction cost
methods of contracting shall not be
used.

(g) Awarding agency review. (1) Grant-
ees and subgrantees must make avail-
able, upon request of the awarding

agency, technical specifications on pro-
posed procurements where the award-
ing agency believes such review is
needed to ensure that the item and/or
service specified is the one being pro-
posed for purchase. This review gen-
erally will take place prior to the time
the specification is incorporated into a
solicitation document. However, if the
grantee or subgrantee desires to have
the review accomplished after a solici-
tation has been developed, the award-
ing agency may still review the speci-
fications, with such review usually lim-
ited to the technical aspects of the pro-
posed purchase.

(2) Grantees and subgrantees must on
request make available for awarding
agency pre-award review procurement
documents, such as requests for propos-
als or invitations for bids, independent
cost estimates, etc. when:

(i) A grantee’s or subgrantee’s pro-
curement procedures or operation fails
to comply with the procurement stand-
ards in this section; or

(ii) The procurement is expected to
exceed the simplified acquisition
threshold and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation;
or

(iii) The procurement, which is ex-
pected to exceed the simplified acquisi-
tion threshold, specifies a ‘‘brand
name’’ product; or

(iv) The proposed award is more than
the simplified acquisition threshold
and is to be awarded to other than the
apparent low bidder under a sealed bid
procurement; or

(v) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the simplified acquisition thresh-
old.

(3) A grantee or subgrantee will be
exempt from the pre-award review in
paragraph (g)(2) of this section if the
awarding agency determines that its
procurement systems comply with the
standards of this section.

(i) A grantee or subgrantee may re-
quest that its procurement system be
reviewed by the awarding agency to de-
termine whether its system meets
these standards in order for its system
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to be certified. Generally, these re-
views shall occur where there is a con-
tinuous high-dollar funding, and third-
party contracts are awarded on a regu-
lar basis.

(ii) A grantee or subgrantee may self-
certify its procurement system. Such
self-certification shall not limit the
awarding agency’s right to survey the
system. Under a self-certification pro-
cedure, awarding agencies may wish to
rely on written assurances from the
grantee or subgrantee that it is com-
plying with these standards. A grantee
or subgrantee will cite specific proce-
dures, regulations, standards, etc., as
being in compliance with these require-
ments and have its system available
for review.

(h) Bonding requirements. For con-
struction or facility improvement con-
tracts or subcontracts exceeding the
simplified acquisition threshold, the
awarding agency may accept the bond-
ing policy and requirements of the
grantee or subgrantee provided the
awarding agency has made a deter-
mination that the awarding agency’s
interest is adequately protected. If
such a determination has not been
made, the minimum requirements shall
be as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid price.
The ‘‘bid guarantee’’ shall consist of a
firm commitment such as a bid bond,
certified check, or other negotiable in-
strument accompanying a bid as assur-
ance that the bidder will, upon accept-
ance of his bid, execute such contrac-
tual documents as may be required
within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the con-
tract price. A ‘‘performance bond’’ is
one executed in connection with a con-
tract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the contract
price. A ‘‘payment bond’’ is one exe-
cuted in connection with a contract to
assure payment as required by law of
all persons supplying labor and mate-
rial in the execution of the work pro-
vided for in the contract.

(i) Contract provisions. A grantee’s
and subgrantee’s contracts must con-

tain provisions in paragraph (i) of this
section. Federal agencies are permitted
to require changes, remedies, changed
conditions, access and records reten-
tion, suspension of work, and other
clauses approved by the Office of Fed-
eral Procurement Policy.

(1) Administrative, contractual, or
legal remedies in instances where con-
tractors violate or breach contract
terms, and provide for such sanctions
and penalties as may be appropriate.
(Contracts more than the simplified ac-
quisition threshold)

(2) Termination for cause and for
convenience by the grantee or sub-
grantee including the manner by which
it will be effected and the basis for set-
tlement. (All contracts in excess of
$10,000)

(3) Compliance with Executive Order
11246 of September 24, 1965, entitled
‘‘Equal Employment Opportunity,’’ as
amended by Executive Order 11375 of
October 13, 1967, and as supplemented
in Department of Labor regulations (41
CFR chapter 60). (All construction con-
tracts awarded in excess of $10,000 by
grantees and their contractors or sub-
grantees)

(4) Compliance with the Copeland
‘‘Anti-Kickback’’ Act (18 U.S.C. 874) as
supplemented in Department of Labor
regulations (29 CFR part 3). (All con-
tracts and subgrants for construction
or repair)

(5) Compliance with the Davis-Bacon
Act (40 U.S.C. 276a to 276a–7) as supple-
mented by Department of Labor regu-
lations (29 CFR part 5). (Construction
contracts in excess of $2000 awarded by
grantees and subgrantees when re-
quired by Federal grant program legis-
lation)

(6) Compliance with Sections 103 and
107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327–330)
as supplemented by Department of
Labor regulations (29 CFR part 5).
(Construction contracts awarded by
grantees and subgrantees in excess of
$2000, and in excess of $2500 for other
contracts which involve the employ-
ment of mechanics or laborers)

(7) Notice of awarding agency re-
quirements and regulations pertaining
to reporting.

(8) Notice of awarding agency re-
quirements and regulations pertaining
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to patent rights with respect to any
discovery or invention which arises or
is developed in the course of or under
such contract.

(9) Awarding agency requirements
and regulations pertaining to copy-
rights and rights in data.

(10) Access by the grantee, the sub-
grantee, the Federal grantor agency,
the Comptroller General of the United
States, or any of their duly authorized
representatives to any books, docu-
ments, papers, and records of the con-
tractor which are directly pertinent to
that specific contract for the purpose
of making audit, examination, ex-
cerpts, and transcriptions.

(11) Retention of all required records
for three years after grantees or sub-
grantees make final payments and all
other pending matters are closed.

(12) Compliance with all applicable
standards, orders, or requirements is-
sued under section 306 of the Clean Air
Act (42 U.S.C. 1857(h)), section 508 of
the Clean Water Act (33 U.S.C. 1368),
Executive Order 11738, and Environ-
mental Protection Agency regulations
(40 CFR part 15). (Contracts, sub-
contracts, and subgrants of amounts in
excess of $100,000).

(13) Mandatory standards and policies
relating to energy efficiency which are
contained in the state energy conserva-
tion plan issued in compliance with the
Energy Policy and Conservation Act
(Pub. L. 94–163, 89 Stat. 871).

[53 FR 8068, 8087, Mar. 11, 1988, as amended at
60 FR 19639, 19642, Apr. 19, 1995]

§ 85.37 Subgrants.
(a) States. States shall follow state

law and procedures when awarding and
administering subgrants (whether on a
cost reimbursement or fixed amount
basis) of financial assistance to local
and Indian tribal governments. States
shall:

(1) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations;

(2) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statute and regula-
tion;

(3) Ensure that a provision for com-
pliance with § 85.42 is placed in every
cost reimbursement subgrant; and

(4) Conform any advances of grant
funds to subgrantees substantially to
the same standards of timing and
amount that apply to cash advances by
Federal agencies.

(b) All other grantees. All other grant-
ees shall follow the provisions of this
part which are applicable to awarding
agencies when awarding and admin-
istering subgrants (whether on a cost
reimbursement or fixed amount basis)
of financial assistance to local and In-
dian tribal governments. Grantees
shall:

(1) Ensure that every subgrant in-
cludes a provision for compliance with
this part;

(2) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations; and

(3) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statutes and regula-
tions.

(c) Exceptions. By their own terms,
certain provisions of this part do not
apply to the award and administration
of subgrants:

(1) Section 85.10;
(2) Section 85.11;
(3) The letter-of-credit procedures

specified in Treasury Regulations at 31
CFR part 205, cited in § 85.21; and

(4) Section 85.50.

REPORTS, RECORDS, RETENTION, AND
ENFORCEMENT

§ 85.40 Monitoring and reporting pro-
gram performance.

(a) Monitoring by grantees. Grantees
are responsible for managing the day-
to-day operations of grant and
subgrant supported activities. Grantees
must monitor grant and subgrant sup-
ported activities to assure compliance
with applicable Federal requirements
and that performance goals are being
achieved. Grantee monitoring must
cover each program, function or activ-
ity.

(b) Nonconstruction performance re-
ports. The Federal agency may, if it de-
cides that performance information
available from subsequent applications
contains sufficient information to
meet its programmatic needs, require
the grantee to submit a performance
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§ 965.301 Purpose and applicability.

(a) Purpose. The purpose of this sub-
part C is to implement HUD policies in
support of national energy conserva-
tion goals by requiring PHAs to con-
duct energy audits and undertake cer-
tain cost-effective energy conservation
measures.

(b) Applicability. The provisions of
this subpart apply to all PHAs with
PHA-owned housing, but they do not
apply to Indian Housing Authorities.
(For similar provisions applicable to
Indian housing, see part 950 of this
chapter.) No PHA-leased project or
Section 8 Housing Assistance Pay-
ments Program project, including a
PHA-owned Section 8 project, is cov-
ered by this subpart.

§ 965.302 Requirements for energy au-
dits.

All PHAs shall complete an energy
audit for each PHA-owned project
under management, not less than once
every five years. Standards for energy
audits shall be equivalent to State
standards for energy audits. Energy au-
dits shall analyze all of the energy con-
servation measures, and the payback
period for these measures, that are per-
tinent to the type of buildings and
equipment operated by the PHA.

§ 965.303 [Reserved]

§ 965.304 Order of funding.

Within the funds available to a PHA,
energy conservation measures should
be accomplished with the shortest pay-
back periods funded first. A PHA may
make adjustments to this funding
order because of insufficient funds to
accomplish high-cost energy conserva-
tion measures (ECM) or where an ECM
with a longer pay-back period can be
more efficiently installed in conjunc-
tion with other planned modernization.
A PHA may not install individual util-
ity meters that measure the energy or
fuel used for space heating in dwelling
units that need substantial weatheriza-
tion, when installation of meters would
result in economic hardship for resi-
dents. In these cases, the ECMs related
to weatherization shall be accom-
plished before the installation of indi-
vidual utility meters.

§ 965.305 Funding.
(a) The cost of accomplishing cost-ef-

fective energy conservation measures,
including the cost of performing energy
audits, shall be funded from operating
funds of the PHA to the extent feasible.
When sufficient operating funds are not
available for this purpose, such costs
are eligible for inclusion in a mod-
ernization program, for funding from
any available development funds in the
case of projects still in development, or
for other available funds that HUD
may designate to be used for energy
conservation.

(b) If a PHA finances energy con-
servation measures from sources other
than modernization or operating re-
serves, such as a loan from a utility en-
tity or a guaranteed savings agreement
with a private energy service company,
HUD may agree to provide adjustments
in its calculation of the PHA’s operat-
ing subsidy eligibility under the PFS
for the project and utility involved
based on a determination that pay-
ments can be funded from the reason-
ably anticipated energy cost savings
(See § 990.107(g) of this chapter).

§ 965.306 Energy conservation equip-
ment and practices.

In purchasing original or, when need-
ed, replacement equipment, PHAs shall
acquire only equipment that meets or
exceeds the minimum efficiency re-
quirements established by the U.S. De-
partment of Energy. In the operation
of their facilities, PHAs shall follow
operating practices directed to maxi-
mum energy conservation.

§ 965.307 Compliance schedule.
All energy conservation measures de-

termined by energy audits to be cost
effective shall be accomplished as
funds are available.

§ 965.308 Energy performance con-
tracts.

(a) Method of procurement. Energy
performance contracting shall be con-
ducted using one of the following meth-
ods of procurement:

(1) Competitive proposals (see 24 CFR
85.36(d)(3)). In identifying the evalua-
tion factors and their relative impor-
tance, as required by § 85.36(d)(3)(i) of
this title, the solicitation shall state
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that technical factors are significantly
more important than price (of the en-
ergy audit); or

(2) If the services are available only
from a single source, noncompetitive
proposals (see 24 CFR 85.36(d)(4)(i)(A)).

(b) HUD Review. Solicitations for en-
ergy performance contracting shall be
submitted to the HUD Field Office for
review and approval prior to issuance.
Energy performance contracts shall be
submitted to the HUD Field Office for
review and approval before award.

Subpart D—Individual Metering of
Utilities for Existing PHA-
Owned Projects

SOURCE: 61 FR 7970, Feb. 29, 1996, unless
otherwise noted.

§ 965.401 Individually metered utili-
ties.

(a) All utility service shall be indi-
vidually metered to residents, either
through provision of retail service to
the residents by the utility supplier or
through the use of checkmeters, un-
less:

(1) Individual metering is imprac-
tical, such as in the case of a central
heating system in an apartment build-
ing;

(2) Change from a mastermetering
system to individual meters would not
be financially justified based upon a
benefit/cost analysis; or

(3) Checkmetering is not permissible
under State or local law, or under the
policies of the particular utility sup-
plier or public service commission.

(b) If checkmetering is not permis-
sible, retail service shall be considered.
Where checkmetering is permissible,
the type of individual metering offer-
ing the most savings to the PHA shall
be selected.

§ 965.402 Benefit/cost analysis.
(a) A benefit/cost analysis shall be

made to determine whether a change
from a mastermetering system to indi-
vidual meters will be cost effective, ex-
cept as otherwise provided in § 965.405.

(b) Proposed installation of
checkmeters shall be justified on the
basis that the cost of debt service (in-
terest and amortization) of the esti-
mated installation costs plus the oper-

ating costs of the checkmeters will be
more than offset by reduction in future
utilities expenditures to the PHA
under the mastermeter system.

(c) Proposed conversion to retail
service shall be justified on the basis of
net savings to the PHA. This deter-
mination involves making a compari-
son between the reduction in utility
expense obtained through eliminating
the expense to the PHA for PHA-sup-
plied utilities and the resultant allow-
ance for resident-supplied utilities,
based on the cost of utility service to
the residents after conversion.

§ 965.403 Funding.

The cost to change mastermeter sys-
tems to individual metering of resident
consumption, including the costs of
benefit/cost analysis and complete in-
stallation of checkmeters, shall be
funded from operating funds of the
PHA to the extent feasible. When suffi-
cient operating funds are not available
for this purpose, such costs are eligible
for inclusion in a modernization
project or for funding from any avail-
able development funds.

§ 965.404 Order of conversion.

Conversions to individually metered
utility service shall be accomplished in
the following order when a PHA has
projects of two or more of the des-
ignated categories, unless the PHA has
a justifiable reason to do otherwise,
which shall be documented in its files.

(a) In projects for which retail serv-
ice is provided by the utility supplier
and the PHA is paying all the individ-
ual utility bills, no benefit/cost analy-
sis is necessary, and residents shall be
billed directly after the PHA adopts re-
vised payment schedules providing ap-
propriate allowances for resident-sup-
plied utilities.

(b) In projects for which checkmeters
have been installed but are not being
utilized as the basis for determining
utility charges to the residents, no
benefit/cost analysis is necessary. The
checkmeters shall be used as the basis
for utility charges, and residents shall
be surcharged for excess utility use.

(c) Projects for which meter loops
have been installed for utilization of
checkmeters shall be analyzed both for
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the installation of checkmeters and for
conversion to retail service.

(d) Low- or medium-rise family units
with a mastermeter system should be
analyzed for both checkmetering and
conversion to retail service, because of
their large potential for energy sav-
ings.

(e) Low- or medium-rise housing for
the elderly should next be analyzed for
both checkmetering and conversion to
retail service, since the potential for
energy saving is less than for family
units.

(f) Electric service under
mastermeters for high-rise buildings,
including projects for the elderly,
should be analyzed for both use of re-
tail service and of checkmeters.

§ 965.405 Actions affecting residents.

(a) Before making any conversion to
retail service, the PHA shall adopt re-
vised payment schedules, providing ap-
propriate allowances for the resident-
supplied utilities resulting from the
conversion.

(b) Before implementing any modi-
fications to utility services arrange-
ments with the residents or charges
with respect thereto, the PHA shall
make the requisite changes in resident
dwelling leases in accordance with 24
CFR part 966.

(c) PHAs must work closely with
resident organizations, to the extent
practicable, in making plans for con-
version of utility service to individual
metering, explaining the national pol-
icy objectives of energy conservation,
the changes in charges and rent struc-
ture that will result, and the goals of
achieving an equitable structure that
will be advantageous to residents who
conserve energy.

(d) A transition period of at least six
months shall be provided in the case of
initiation of checkmeters, during
which residents will be advised of the
charges but during which no surcharge
will be made based on the readings.
This trial period will afford residents
ample notice of the effects the
checkmetering system will have on
their individual utility charges and
also afford a test period for the ade-
quacy of the utility allowances estab-
lished.

(e) During and after the transition
period, PHAs shall advise and assist
residents with high utility consump-
tion on methods for reducing their
usage. This advice and assistance may
include counseling, installation of new
energy conserving equipment or appli-
ances, and corrective maintenance.

§ 965.406 Benefit/cost analysis for simi-
lar projects.

PHAs with more than one project of
similar design and utilities service
may prepare a benefit/cost analysis for
a representative project. A finding that
a change in metering is not cost effec-
tive for the representative project is
sufficient reason for the PHA not to
perform a benefit/cost analysis on the
remaining similar projects.

§ 965.407 Reevaluations of
mastermeter systems.

Because of changes in the cost of
utility services and the periodic
changes in utility regulations, PHAs
with mastermeter systems are required
to reevaluate mastermeter systems
without checkmeters by making bene-
fit/cost analyses at least every 5 years.
These analyses may be omitted under
the conditions specified in § 965.406.

Subpart E—Resident Allowances
for Utilities

SOURCE: 61 FR 7971, Feb. 29, 1996, unless
otherwise noted.

§ 965.501 Applicability.
(a) This subpart E applies to public

housing, including the Turnkey III
Homeownership Opportunities pro-
gram. This subpart E also applies to
units assisted under sections 10(c) and
23 of the U. S. Housing Act of 1937 (42
U.S.C. 1437 et seq.) as in effect before
amendment by the Housing and Com-
munity Development Act of 1974 (12
U.S.C. 1706e) and to which 24 CFR part
900 is not applicable. This subpart E
does not apply to Indian housing
projects (see 24 CFR part 950).

(b) In rental units for which utilities
are furnished by the PHA but there are
no checkmeters to measure the actual
utilities consumption of the individual
units, residents shall be subject to
charges for consumption by resident-
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owned major appliances, or for optional
functions of PHA-furnished equipment,
in accordance with § 965.502(e) and
965.506(b), but no utility allowance will
be established.

§ 965.502 Establishment of utility al-
lowances by PHAs.

(a) PHAs shall establish allowances
for PHA-furnished utilities for all
checkmetered utilities and allowances
for resident-purchased utilities for all
utilities purchased directly by resi-
dents from the utilities suppliers.

(b) The PHA shall maintain a record
that documents the basis on which al-
lowances and scheduled surcharges,
and revisions thereof, are established
and revised. Such record shall be avail-
able for inspection by residents.

(c) The PHA shall give notice to all
residents of proposed allowances,
scheduled surcharges, and revisions
thereof. Such notice shall be given, in
the manner provided in the lease or
homebuyer agreement, not less than 60
days before the proposed effective date
of the allowances or scheduled sur-
charges or revisions; shall describe
with reasonable particularity the basis
for determination of the allowances,
scheduled surcharges, or revisions, in-
cluding a statement of the specific
items of equipment and function whose
utility consumption requirements were
included in determining the amounts of
the allowances or scheduled sur-
charges; shall notify residents of the
place where the PHA’s record main-
tained in accordance with paragraph
(b) of this section is available for in-
spection; and shall provide all residents
an opportunity to submit written com-
ments during a period expiring not less
than 30 days before the proposed effec-
tive date of the allowances or sched-
uled surcharges or revisions. Such
written comments shall be retained by
the PHA and shall be available for in-
spection by residents.

(d) Schedules of allowances and
scheduled surcharges shall not be sub-
ject to approval by HUD before becom-
ing effective, but will be reviewed in
the course of audits or reviews of PHA
operations.

(e) The PHA’s determinations of al-
lowances, scheduled surcharges, and re-
visions thereof shall be final and valid

unless found to be arbitrary, capri-
cious, an abuse of discretion, or other-
wise not in accordance with the law.

§ 965.503 Categories for establishment
of allowances.

Separate allowances shall be estab-
lished for each utility and for each cat-
egory of dwelling units determined by
the PHA to be reasonably comparable
as to factors affecting utility usage.

§ 965.504 Period for which allowances
are established.

(a) PHA-furnished utilities. Allowances
will normally be established on a quar-
terly basis; however, residents may be
surcharged on a monthly basis. The al-
lowances established may provide for
seasonal variations.

(b) Resident-purchased utilities.
Monthly allowances shall be estab-
lished. The allowances established may
provide for seasonal variations.

§ 965.505 Standards for allowances for
utilities.

(a) The objective of a PHA in design-
ing methods of establishing utility al-
lowances for each dwelling unit cat-
egory and unit size shall be to approxi-
mate a reasonable consumption of util-
ities by an energy-conservative house-
hold of modest circumstances consist-
ent with the requirements of a safe,
sanitary, and healthful living environ-
ment.

(b) Allowances for both PHA-fur-
nished and resident-purchased utilities
shall be designed to include such rea-
sonable consumption for major equip-
ment or for utility functions furnished
by the PHA for all residents (e.g., heat-
ing furnace, hot water heater), for es-
sential equipment whether or not fur-
nished by the PHA (e.g., range and re-
frigerator), and for minor items of
equipment (such as toasters and radios)
furnished by residents.

(c) The complexity and elaborateness
of the methods chosen by the PHA, in
its discretion, to achieve the foregoing
objective will depend upon the nature
of the housing stock, data available to
the PHA and the extent of the adminis-
trative resources reasonably available
to the PHA to be devoted to the collec-
tion of such data, the formulation of
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methods of calculation, and actual cal-
culation and monitoring of the allow-
ances.

(d) In establishing allowances, the
PHA shall take into account relevant
factors affecting consumption require-
ments, including:

(1) The equipment and functions in-
tended to be covered by the allowance
for which the utility will be used. For
instance, natural gas may be used for
cooking, heating domestic water, or
space heating, or any combination of
the three;

(2) The climatic location of the hous-
ing projects;

(3) The size of the dwelling units and
the number of occupants per dwelling
unit;

(4) Type of construction and design of
the housing project;

(5) The energy efficiency of PHA-sup-
plied appliances and equipment;

(6) The utility consumption require-
ments of appliances and equipment
whose reasonable consumption is in-
tended to be covered by the total resi-
dent payment;

(7) The physical condition, including
insulation and weatherization, of the
housing project;

(8) Temperature levels intended to be
maintained in the unit during the day
and at night, and in cold and warm
weather; and

(9) Temperature of domestic hot
water.

(e) If a PHA installs air conditioning,
it shall provide, to the maximum ex-
tent economically feasible, systems
that give residents the option of choos-
ing to use air conditioning in their
units. The design of systems that offer
each resident the option to choose air
conditioning shall include retail me-
ters or checkmeters, and residents
shall pay for the energy used in its op-
eration. For systems that offer resi-
dents the option to choose air condi-
tioning, the PHA shall not include air
conditioning in the utility allowances.
For systems that offer residents the
option to choose air conditioning but
cannot be checkmetered, residents are
to be surcharged in accordance with
§ 965.506. If an air conditioning system
does not provide for resident option,
residents are not to be charged, and

these systems should be avoided when-
ever possible.

§ 965.506 Surcharges for excess con-
sumption of PHA-furnished utili-
ties.

(a) For dwelling units subject to al-
lowances for PHA-furnished utilities
where checkmeters have been in-
stalled, the PHA shall establish sur-
charges for utility consumption in ex-
cess of the allowances. Surcharges may
be computed on a straight per unit of
purchase basis (e.g., cents per kilowatt
hour of electricity) or for stated blocks
of excess consumption, and shall be
based on the PHA’s average utility
rate. The basis for calculating such
surcharges shall be described in the
PHA’s schedule of allowances. Changes
in the dollar amounts of surcharges
based directly on changes in the PHA’s
average utility rate shall not be sub-
ject to the advance notice require-
ments of this section.

(b) For dwelling units served by PHA-
furnished utilities where checkmeters
have not been installed, the PHA shall
establish schedules of surcharges indi-
cating additional dollar amounts resi-
dents will be required to pay by reason
of estimated utility consumption at-
tributable to resident-owned major ap-
pliances or to optional functions of
PHA-furnished equipment. Such sur-
charge schedules shall state the resi-
dent-owned equipment (or functions of
PHA-furnished equipment) for which
surcharges shall be made and the
amounts of such charges, which shall
be based on the cost to the PHA of the
utility consumption estimated to be
attributable to reasonable usage of
such equipment.

§ 965.507 Review and revision of allow-
ances.

(a) Annual review. The PHA shall re-
view at least annually the basis on
which utility allowances have been es-
tablished and, if reasonably required in
order to continue adherence to the
standards stated in § 965.505, shall es-
tablish revised allowances. The review
shall include all changes in cir-
cumstances (including completion of
modernization and/or other energy con-
servation measures implemented by
the PHA) indicating probability of a
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significant change in reasonable con-
sumption requirements and changes in
utility rates.

(b) Revision as a result of rate changes.
The PHA may revise its allowances for
resident-purchased utilities between
annual reviews if there is a rate change
(including fuel adjustments) and shall
be required to do so if such change, by
itself or together with prior rate
changes not adjusted for, results in a
change of 10 percent or more from the
rates on which such allowances were
based. Adjustments to resident pay-
ments as a result of such changes shall
be retroactive to the first day of the
month following the month in which
the last rate change taken into ac-
count in such revision became effec-
tive. Such rate changes shall not be
subject to the 60 day notice require-
ment of § 965.502(c).

§ 965.508 Individual relief.
Requests for relief from surcharges

for excess consumption of PHA-pur-
chased utilities, or from payment of
utility supplier billings in excess of the
allowances for resident-purchased util-
ities, may be granted by the PHA on
reasonable grounds, such as special
needs of elderly, ill or disabled resi-
dents, or special factors affecting util-
ity usage not within the control of the
resident, as the PHA shall deem appro-
priate. The PHA’s criteria for granting
such relief, and procedures for request-
ing such relief, shall be adopted at the
time the PHA adopts the methods and
procedures for determining utility al-
lowances. Notice of the availability of
such procedures (including identifica-
tion of the PHA representative with
whom initial contact may be made by
residents), and the PHA’s criteria for
granting such relief, shall be included
in each notice to residents given in ac-
cordance with § 965.502(c) and in the in-
formation given to new residents upon
admission.

Subparts F–G [Reserved]

Subpart H—Lead-Based Paint
Poisoning Prevention

SOURCE: 51 FR 27789, Aug. 1, 1986, unless
otherwise noted.

§ 965.701 Purpose and applicability.
The purpose of this subpart is to im-

plement the provisions of section 302 of
the Lead-Based Paint Poisoning Pre-
vention Act (42 U.S.C. 4821–4846) by es-
tablishing procedures to eliminate as
far as practicable the immediate haz-
ards from the presence of paint that
may contain lead in PHA-owned hous-
ing assisted under the United States
Housing Act of 1937. This subpart ap-
plies to PHA-owned lower-income pub-
lic housing projects, including Turnkey
III, conveyed Lanham Act and Public
Works Administration projects, and to
section 23 Leased Housing Bond-Fi-
nanced projects. This subpart does not
apply to projects under the Section 23
and Section 8 Housing Assistance Pay-
ments programs, or to Indian Housing.
This subpart is promulgated pursuant
to the authorization granted in 24 CFR
35.24(b)(4) and supersedes, with respect
to all housing to which it applies, the
requirements prescribed by subpart C
of 24 CFR part 35.

[57 FR 28358, June 24, 1992]

§ 965.702 Definitions.
Applicable surface. All intact and non-

intact interior and exterior painted
surfaces of a residential structure.

Defective lead-based paint surface.
Paint on applicable surfaces having a
lead content of greater than or equal to
1 mg/cm2, that is cracking, scaling,
chipping, peeling or loose.

Defective paint surface. Paint on appli-
cable surfaces that is cracking, scaling,
chipping, peeling or loose.

Elevated blood lead level or EBL. Ex-
cessive absorption of lead, that is, a
confirmed concentration of lead in
whole blood of 25 ug/dl (micrograms of
lead per deciliter of whole blood) or
greater.

Family project. Any project assisted
under section 9 of the U.S. Housing Act
of 1937 which is not an elderly project.
For this purpose, an elderly project is
one which was designated for occu-
pancy by the elderly at its inception
(and has retained that character) or,
although not so designated, for which
the PHA gives preference in tenant se-
lection (with HUD approval) for all
units in the project to elderly families.
A building within a mixed-use project
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report regarding its FSS program. The
report shall include the following in-
formation:

(a) A description of the activities
carried out under the program;

(b) A description of the effectiveness
of the program in assisting families to
achieve economic independence and
self-sufficiency;

(c) A description of the effectiveness
of the program in coordinating re-
sources of communities to assist fami-
lies to achieve economic independence
and self-sufficiency; and

(d) Any recommendations by the HA
or the appropriate local program co-
ordinating committee for legislative or
administrative action that would im-
prove the FSS program and ensure the
effectiveness of the program.

PART 990—ANNUAL CONTRIBU-
TIONS FOR OPERATING SUBSIDY

Subpart A—Performance Funding System

Sec.
990.101 Purpose.
990.102 Definitions.
990.103 Applicability of PFS.
990.104 Determination of amount of operat-

ing subsidy under PFS.
990.105 Computation of allowable expense

level.
990.106 Transition funding for excessively

high-cost PHAs.
990.107 Computation of utilities expense

level.
990.108 Other costs.
990.109 Projected operating income level.
990.110 Adjustments.
990.111 Submission and approval of operat-

ing subsidy calculations and budgets.
990.112 Payments procedure for operating

subsidy under PFS.
990.113 Payments of operating subsidy con-

ditioned upon reexamination of income
of families in occupancy.

990.114 Phase-down of subsidy for units ap-
proved for demolition.

990.116 Three-year incentive adjustments.
990.117 Determining actual and requested

budget year occupancy percentages.
990.118 [Reserved]
990.119 Transition provisions.
990.120 Audit.
990.121 Effect rescission.

Subpart B—Financial Management
Systems, Monitoring and Reporting

990.201 Purpose—General policy on financial
management, monitoring and reporting.

990.202 Applicability.

Subpart C—Project-Based Accounting

990.301 Applicability.
990.305 Definitions.
990.310 Project-based accounting.
990.315 Records and reports.
990.320 Certifications.
990.325 Compliance dates.

Subpart D—Resident Management
Corporations Operating Subsidy

990.401 Calculation of operating subsidy.
990.402 Calculation of total income and

preparation of operating budget.
990.403 Adjustments to total income.
990.404 Retention of excess revenues.
990.405 Use of retained revenues.

AUTHORITY: 42 U.S.C. 1437(g) and 3535(d).

SOURCE: 41 FR 55676, Dec. 21, 1976, unless
otherwise noted. Redesignated at 49 FR 6714,
Feb. 23, 1984.

EDITORIAL NOTE: Nomenclature changes af-
fecting this part appear at 49 FR 6714, Feb.
23, 1984.

NOTE: It is hereby certified that the eco-
nomic and inflationary impacts of this regu-
lation has been carefully evaluated in ac-
cordance with OMB Circular A–107.

Subpart A—Performance Funding
System

§ 990.101 Purpose.
Implementation of Section 9(a). The

purpose of this subpart is to establish
standards and policies for the deter-
mination of operating subsidy eligi-
bility in accordance with section 9(a)
of the U.S. Housing Act of 1937, 42
U.S.C. 1437g. Section 9(a) authorizes
the Secretary of Housing and Urban
Development (HUD) to make annual
contributions for the operation of
PHA-owned rental housing (operating
subsidy).

[61 FR 17539, Apr. 19, 1996]

§ 990.102 Definitions.
Allowable Expense Level (AEL). The

per unit per month dollar amount of
expenses (excluding Utilities and ex-
penses allowed under § 990.108) com-
puted in accordance with § 990.105,
which is used to compute the amount
of operating subsidy.

Allowable Utilities Consumption Level
(AUCL). The amount of Utilities ex-
pected to be consumed per unit per
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report regarding its FSS program. The
report shall include the following in-
formation:

(a) A description of the activities
carried out under the program;

(b) A description of the effectiveness
of the program in assisting families to
achieve economic independence and
self-sufficiency;

(c) A description of the effectiveness
of the program in coordinating re-
sources of communities to assist fami-
lies to achieve economic independence
and self-sufficiency; and

(d) Any recommendations by the HA
or the appropriate local program co-
ordinating committee for legislative or
administrative action that would im-
prove the FSS program and ensure the
effectiveness of the program.

PART 990—ANNUAL CONTRIBU-
TIONS FOR OPERATING SUBSIDY

Subpart A—Performance Funding System

Sec.
990.101 Purpose.
990.102 Definitions.
990.103 Applicability of PFS.
990.104 Determination of amount of operat-

ing subsidy under PFS.
990.105 Computation of allowable expense

level.
990.106 Transition funding for excessively

high-cost PHAs.
990.107 Computation of utilities expense

level.
990.108 Other costs.
990.109 Projected operating income level.
990.110 Adjustments.
990.111 Submission and approval of operat-

ing subsidy calculations and budgets.
990.112 Payments procedure for operating

subsidy under PFS.
990.113 Payments of operating subsidy con-

ditioned upon reexamination of income
of families in occupancy.

990.114 Phase-down of subsidy for units ap-
proved for demolition.

990.116 Three-year incentive adjustments.
990.117 Determining actual and requested

budget year occupancy percentages.
990.118 [Reserved]
990.119 Transition provisions.
990.120 Audit.
990.121 Effect rescission.

Subpart B—Financial Management
Systems, Monitoring and Reporting

990.201 Purpose—General policy on financial
management, monitoring and reporting.

990.202 Applicability.

Subpart C—Project-Based Accounting

990.301 Applicability.
990.305 Definitions.
990.310 Project-based accounting.
990.315 Records and reports.
990.320 Certifications.
990.325 Compliance dates.

Subpart D—Resident Management
Corporations Operating Subsidy

990.401 Calculation of operating subsidy.
990.402 Calculation of total income and

preparation of operating budget.
990.403 Adjustments to total income.
990.404 Retention of excess revenues.
990.405 Use of retained revenues.

AUTHORITY: 42 U.S.C. 1437(g) and 3535(d).

SOURCE: 41 FR 55676, Dec. 21, 1976, unless
otherwise noted. Redesignated at 49 FR 6714,
Feb. 23, 1984.

EDITORIAL NOTE: Nomenclature changes af-
fecting this part appear at 49 FR 6714, Feb.
23, 1984.

NOTE: It is hereby certified that the eco-
nomic and inflationary impacts of this regu-
lation has been carefully evaluated in ac-
cordance with OMB Circular A–107.

Subpart A—Performance Funding
System

§ 990.101 Purpose.
Implementation of Section 9(a). The

purpose of this subpart is to establish
standards and policies for the deter-
mination of operating subsidy eligi-
bility in accordance with section 9(a)
of the U.S. Housing Act of 1937, 42
U.S.C. 1437g. Section 9(a) authorizes
the Secretary of Housing and Urban
Development (HUD) to make annual
contributions for the operation of
PHA-owned rental housing (operating
subsidy).

[61 FR 17539, Apr. 19, 1996]

§ 990.102 Definitions.
Allowable Expense Level (AEL). The

per unit per month dollar amount of
expenses (excluding Utilities and ex-
penses allowed under § 990.108) com-
puted in accordance with § 990.105,
which is used to compute the amount
of operating subsidy.

Allowable Utilities Consumption Level
(AUCL). The amount of Utilities ex-
pected to be consumed per unit per
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month by the PHA during the Re-
quested Budget Year, which is equal to
the average amount consumed per unit
per month during the Rolling Base Pe-
riod.

Base Year. The PHA’s fiscal year im-
mediately preceding its first fiscal year
under PFS.

Base Year Expense Level. The expense
level (excluding Utilities, audits and
certain other items) for the Base Year,
computed as provided in § 990.105.

Current Budget Year. The fiscal year
in which the PHA is currently operat-
ing.

Formula. The revised formula derived
from the actual expenses of the PFS
sample group of PHAs, which is used in
PFS, as provided in § 990.105, to deter-
mine the Formula Expense Level and
the Range of each PHA.

Formula Expense Level. The per unit
per month dollar amount of expenses
(excluding Utilities and audits) com-
puted under the Formula, in accord-
ance with § 990.105.

HUD Field Office. The HUD Field Of-
fice that has been delegated authority
under the U.S. Housing Act of 1937 to
perform functions pertaining to this
subpart for the area in which the PHA
is located.

Local Inflation Factor. The HUD-sup-
plied weighted average percentage in-
crease in local government wages and
salaries for the area in which the PHA
is located and non-wage expenses;

Long-term vacancy. This term means
the same as it is used in the definition
of ‘‘Unit Months Available’’ in this sec-
tion.

Operating budget. The PHA’s operat-
ing budget and all related documents,
as required by HUD, approved by the
PHA Board of Commissioners;

Other income. Income other than
dwelling rental income and income
from investments, except the following
items are excluded: grants and gifts for
operations, other than for utility ex-
penses, received from Federal, State
and local governments, individuals, or
private organizations; amounts
charged to tenants for repairs for
which the PHA incurs an offsetting ex-
pense; and legal fees in connection with
eviction proceedings, when those fees
are lawfully charged to tenants.

Project. Each project under an Annual
Contributions Contract to which PFS
is applicable, as provided in § 990.103.

Project Units. All dwelling units of a
PHA’s Projects.

Projected Operating Income Level. The
per unit per month dollar amount of
dwelling rental income plus nondwell-
ing income, computed as provided in
§ 990.109.

Requested Budget Year. The budget
year (fiscal year) of a PHA following
the Current Budget Year.

Rolling Base Period. The 36-month pe-
riod that ends 12 months before the be-
ginning of the PHA Requested Budget
Year, which is used to determine the
Allowable Utilities Consumption Level
used to compute the Utilities Expense
Level.

Top of Range. Formula Expense Level
multiplied by 1.15.

Transition funding. Funding for exces-
sively high-cost PHAs, as provided in
§ 990.106.

Unit Approved for Deprogramming. (a)
A dwelling unit for which HUD has ap-
proved the PHA’s formal request to re-
move the dwelling unit from the PHA’s
inventory and the Annual Contribu-
tions Contract but for which removal,
i.e., deprogramming, has not yet been
completed, or (b) a nondwelling struc-
ture or a dwelling unit used for non-
dwelling purposes which the PHA has
determined will no longer be used for
PHA purposes and which HUD has ap-
proved for removal from the PHA’s in-
ventory and Annual Contributions Con-
tract.

Unit months available. Project Units
multiplied by the number of months
the Project Units are available for oc-
cupancy during a given PHA fiscal
year. For purposes of this part, a unit
is considered available for occupancy
from the date established as the End of
the Initial Operating Period for the
Project until the time the unit is ap-
proved by HUD for deprogramming and
is vacated or is approved for nondwell-
ing use. In the case of a PHA develop-
ment involving the acquisition of scat-
tered site housing, see also § 990.104(b).
A unit will be considered a long-term
vacancy and will not be considered
available for occupancy in any given
PHA Requested Budget Year if the
PHA determines that:
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(1) The unit has been vacant for more
than 12 months at the time the PHA
determines its Actual Occupancy Per-
centage;

(2) The unit is not either: (i) A vacant
unit undergoing modernization; or (ii)
A unit vacant for circumstances and
actions beyond the PHA’s control, as
these terms are defined in this section;
and

(3) The PHA determines that it will
have a vacancy percentage of more
than 3 percent and will have more than
five vacant units, for its Requested
Budget Year, even after adjusting for
vacant units undergoing modernization
and units that are vacant for cir-
cumstances and actions beyond the
PHA’s control, as defined in this sec-
tion. (Reference in this part to ‘‘more
than five units’’ or ‘‘fewer than five
units’’ shall refer to a circumstance in
which five units equals or exceeds 3
percent of the number of units to
which the 3 percent threshold is appli-
cable.)

Units vacant due to circumstances and
actions beyond the PHA’s control. Dwell-
ing units that are vacant due to cir-
cumstances and actions that prohibit
the PHA from occupying, selling, de-
molishing, rehabilitating, reconstruct-
ing, consolidating or modernizing va-
cant units and are beyond the PHA’s
control. For purposes of this definition,
circumstances and actions beyond the
PHA’s control are limited to:

(1) Litigation. The effect of court liti-
gation such as a court order or settle-
ment agreement that is legally en-
forceable. An example would be units
that are being held vacant as part of a
court-ordered or HUD-approved deseg-
regation plan.

(2) Laws. Federal or State laws of
general applicability, or their imple-
menting regulations. Units vacant only
because they do not meet minimum
standards pertaining to construction or
habitability under Federal, State, or
local laws or regulations will not be
considered vacant due to cir-
cumstances and actions beyond the
PHA’s control.

(3) Changing market conditions. For
example, small PHAs that are located
in areas experiencing population loss
or economic dislocations may face a
lack of demand in the foreseeable fu-

ture, even after the PHA has taken ag-
gressive marketing and outreach meas-
ures.

(4) Natural disasters.
(5) Insufficient funding for otherwise

approvable applications made for Com-
prehensive Improvement Assistance
Program (CIAP) funds.

(6) RMC Funding. The failure of a
PHA to fund an otherwise approvable
RMC request for Federal modernization
funding;

(7) Casualty Losses. Delays in repair-
ing damage to vacant units due to the
time needed for settlement of insur-
ance claims.

Utilities. Electricity, gas, heating
fuel, water and sewerage service.

Utilities expense level. The per unit per
month dollar amount of Utilities ex-
pense, computed as provided in §990.107.

Vacant unit undergoing modernization.
Except as provided in § 990.119(a), a va-
cant unit in a project not considered to
be obsolete (as determined using the
indicia in § 970.6 of this chapter), when
the project is undergoing moderniza-
tion that includes work that is nec-
essary to reoccupy the vacant unit, and
in which one of the following condi-
tions is met:

(1) The unit is under construction
(i.e., the construction contract has
been awarded or force account work
has started); or

(2) The treatment of the vacant unit
is included in a HUD-approved mod-
ernization budget (e.g., the Annual
Statement for the Comprehensive
Grant Program (CGP) (Form HUD–
52837 or its successor), or the Com-
prehensive Improvement Assistance
Program (CIAP) Budget (Form HUD–
52825 or its successor)), but the time pe-
riod for placing the vacant unit under
construction has not yet expired. The
PHA must place the vacant unit under
construction within two Federal Fiscal
Years (FFYs) after the FFY in which
the modernization funds are approved.

[50 FR 52280, Dec. 23, 1985, as amended at 51
FR 16839, May 7, 1986; 57 FR 4289, Feb. 4, 1992;
59 FR 51854, Oct. 13, 1994; 60 FR 57305, Nov. 14,
1995; 61 FR 7590, Feb. 28, 1996; 61 FR 17539,
Apr. 19, 1996]
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§ 990.103 Applicability of PFS.
(a) PFS has been and will be utilized

in determining the amounts of operat-
ing subsidy payable to PHAs. PFS is
applicable to all PHA-owned rental
units under Annual Contributions Con-
tracts. PFS applies to PHAs that have
not received operating subsidy pay-
ments previously, but are eligible for
such payments under PFS. PFS, as de-
scribed in this part, is not applicable to
Indian Housing, the Section 23 Leased
Housing Program, the Section 23 Hous-
ing Assistance Payments Program, the
Section 8 Housing Assistance Pay-
ments Program, or the Turnkey III or
Turnkey IV Homeownership Oppor-
tunity Programs. PFS is not applicable
to housing owned by the PHAs of the
Virgin Islands, Puerto Rico, Guam, and
Alaska. Operating subsidy payments to
these PHAs are made in accordance
with subpart B of this part. PFS for In-
dian Housing is described in 24 CFR
part 950.

(b) Financial management, monitoring
and reporting. The financial manage-
ment system, monitoring and reporting
on program performance and financial
reporting will be in compliance with 24
CFR 85.20, 85.40 and 85.41 except to the
extent that HUD requirements provide
for additional specialized procedures
which are determined by HUD to be
necessary for the proper management
of the program in accordance with the
requirements of the U.S. Housing Act
of 1937 and the Annual Contributions
Contracts between the PHAs and HUD.

[41 FR 55676, Dec. 21, 1976. Redesignated at 49
FR 6714, Feb. 23, 1984, and amended at 53 FR
8067, Mar. 11, 1988; 56 FR 923, Jan. 9, 1991; 61
FR 17539, Apr. 19, 1996]

§ 990.104 Determination of amount of
operating subsidy under PFS.

(a) The amount of operating subsidy
for which each PHA is eligible shall be
determined as follows: The Projected
Operating Income Level is subtracted
from the total expense level (Allowable
Expense Level plus Utilities Expense
Level). These amounts are per unit per
month dollar amounts, and must be
multiplied by the Unit Months Avail-
able. Transition Funding, if applicable,
and other costs as specified in § 990.108
are then added to this total in order to
determine the total amount of operat-

ing subsidy for the Requested Budget
Year, exclusive of consideration of the
cost of an independent audit. As an
independent operating subsidy eligi-
bility factor, a PHA may receive oper-
ating subsidy in an amount, approved
by HUD, equal to the actual or esti-
mated cost of an independent audit to
be prorated to operations of the PHA-
owned rental housing. See § 990.110 re-
garding adjustments.

(b) In the case of a PHA development
involving the acquisition of scattered
site housing, the PHA may submit, and
HUD shall review and can approve, a
revised Development Cost Budget re-
flecting the number of units that were
occupied during the previous six
months, and the Unit Months Available
used in the calculation of operating
subsidy eligibility shall be revised to
include the number of months the new/
acquired units are actually occupied.

(c) A special phase-down of subsidy to
HAs is applicable when demolition of
units is approved by HUD in Federal
Fiscal Year 1995 and later. See § 990.114.

[41 FR 55676, Dec. 21, 1976; 42 FR 18064, Apr. 5,
1977; 48 FR 42812, Sept. 20, 1983. Redesignated
at 49 FR 6714, Feb. 23, 1984, and amended at
50 FR 39092, Sept. 27, 1985; 51 FR 30480, Aug.
27, 1986; 52 FR 29361, Aug. 6, 1987; 60 FR 57305,
Nov. 14, 1995; 61 FR 7591, Feb. 28, 1996; 61 FR
51183, Sept. 30, 1996]

§ 990.105 Computation of allowable ex-
pense level.

The PHA shall compute its Allowable
Expense Level using forms prescribed
by HUD, as follows:

(a) Computation of Base Year Expense
Level. The Base Year Expense Level in-
cludes Payments in Lieu of Taxes
(PILOT) required by a Cooperation
Agreement even if PILOT is not in-
cluded in the Operating Budget for the
Base Year because of a waiver of the
requirements by the local taxing juris-
diction(s). The Base Year Expense
Level includes all other operating ex-
penditures as reflected in the PHA’s
Operating Budget for the Base Year ex-
cept the following:

(1) Utilities expense;
(2) Cost of an independent audit;
(3) Adjustments applicable to budget

years before the Base Year;
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(4) Expenditures supported by supple-
mental subsidy payments applicable to
budget years before the Base Year;

(5) All other expenditures which are
not normal fiscal year expenditures as
to amount or as to the purpose for
which expended; and

(6) Expenditures which were funded
from a nonrecurring source of income.

(b) Adjustment. In compliance with
the above six exclusions, the PHA shall
adjust the Allowable Expense Level by
excluding any of these items from the
Base Year Expense Level if this has not
already been accomplished. If such ad-
justment is made in the second or some
subsequent fiscal year of the PFS, the
Allowable Expense Level shall be ad-
justed in the year in which the adjust-
ment is made, but the adjustment shall
not be applied retroactively. If the
PHA does not make these adjustments,
the HUD Field Office shall compute the
adjustments.

(c) Computation of Formula Expense
Level. The PHA shall compute its For-
mula Expense Level in accordance with
a HUD-prescribed formula that esti-
mates the cost of operating an average
unit in a particular PHA’s inventory.
It uses weights and a Local Inflation
Factor assigned each year to derive a
Formula Expense Level for the current
year and the requested budget year.
The formula is the sum of the following
six numbers and the weights of the for-
mula and the formula are subject to
updating by HUD:

(1) The number of pre-1940 rental
units occupied by poor households in
1980 as a percentage of the 1980 popu-
lation of the community multiplied by
a weight of 7.954. This Census-based
statistic applies to the county of the
PHA, except that, if the PHA has 80
percent or more of its units in an in-
corporated city of more than 10,000 per-
sons, it uses city-specific data. County
data will exclude data for any incor-
porated cities of more than 10,000 per-
sons within its boundaries.

(2) The Local Government Wage Rate
multiplied by a weight of 116.496. The
wage rate used is a figure determined
by the Bureau of Labor Statistics. It is
a county-based statistic, calibrated to
a unit-weighted PHA standard of 1.0.
For multi-county PHAs, the local gov-
ernment wage is unit-weighted. For

this formula, the local government
wage index for a specific county cannot
be less than 85 percent or more than 115
percent of the average local govern-
ment wage for counties of comparable
population and metro/non-metro sta-
tus, on a state-by-state basis. In addi-
tion, for counties of more than 150,000
population in 1980, the local govern-
ment wage cannot be less than 85 per-
cent or more than 115 percent of the
wage index of private employment de-
termined by the Bureau of Labor Sta-
tistics and the rehabilitation cost
index of labor and materials deter-
mined by the R.S. Means Company.

(3) The lesser of the current number
of the PHA’s two or more bedroom
units available for occupancy, or 15,000
units, multiplied by a weight of .002896.

(4) The current ratio of the number of
the PHA’s two or more bedroom units
available for occupancy in high-rise
family projects to the number of all
the PHA’s units available for occu-
pancy multiplied by a weight of 37.294.
For this indicator, a high-rise family
project is defined as averaging 1.5 or
more bedrooms per unit available for
occupancy and averaging 35 or more
units available for occupancy per
building and containing at least one
building with units available for occu-
pancy that is 5 or more stories high.

(5) The current ratio of the number of
the PHA’s three or more bedroom units
available for occupancy to the number
of all the PHA’s units available for oc-
cupancy multiplied by a weight of
22.303.

(6) An equation calibration constant
of ¥.2344.

(d) Computation of Allowable Expense
Level. The PHA shall compute its Al-
lowable Expense Level as follows:

(1) Allowable Expense Level for first
budget year under PFS where Base Year
Expense Level does not exceed the top of
the range. Every PHA whose Base Year
Expense Level is less than the top of
the range shall compute its Allowable
Expense Level for the first budget year
under the PFS by adding the following
to its Base Year Expense Level (before
adjustments under § 990.110):

(i) Any increase approved by HUD in
accordance with § 990.110;

(ii) The increase (decrease) between
the Formula Expense Level for the
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Base Year and the Formula Expense
Level for the first budget year under
PFS; and

(iii) The sum of the Base Year Ex-
pense Level, and any amounts de-
scribed in paragraphs (d)(1) (i) and (ii)
of this section multiplied by the Local
Inflation Factor.

(2) Allowable Expense Level for first
budget year under PFS where Base Year
Expense Level exceeds the top of the
range. Every PHA whose Base Year Ex-
pense Level exceeds the top of the
range shall compute its Allowable Ex-
pense Level for the first budget year
under PFS by adding the following to
the top of the range (not to its Base
Year Expense Level, as in paragraph
(d)(1) of this section):

(i) The increase (decrease) between
the Formual Expense Level for the
Base Year and the Formula Expense
Level or the first budget year under
PFS;

(ii) The sum of the figure equal to the
top of the range and the increase (de-
crease) described in paragraph (d)(2)(i)
of this section, multiplied by the Local
Inflation Factor. (If the Base Year Ex-
pense Level is above the Allowable Ex-
pense Level, computed as provided
above, the PHA may be eligible for
Transition Funding under § 990.106.)

(3) Allowable Expense Level for first
budget year under PFS for a new project.
A new project of a new PHA or a new
project of an existing PHA that the
PHA decides to place under a separate
ACC, which did not have a sufficient
number of units available for occu-
pancy in the Base Year to have a level
of operations representative of a full
fiscal year of operation is considered to
be a ‘‘new project’’. The AEL for the
first budget year under PFS for a ‘‘new
project’’ will be based on the AEL for a
comparable project, as determined by
the HUD field office. The PHA may
suggest a project or projects it believes
to be comparable.

(4) Allowable Expense Level for budget
years after the first budget year under
PFS. For each budget year after the
first budget year under PFS, the AEL
shall be computed as follows:

(i) The Allowable Expense Level shall
be increased by any increase to the
AEL approved by HUD under
§ 990.108(c);

(ii) The AEL for the Current Budget
Year also shall be adjusted as follows:

(A) Increased by one-half of one per-
cent (.5 percent); and

(B) If the PHA has experienced a
change in the number of units in excess
of 5 percent or 1,000 units, whichever is
less, since the last adjustment to the
AEL based on this paragraph, it shall
use the increase (decrease) between the
Formula Expense Level calculated
using the PHA’s characteristics that
applied to the Requested Year when
the last adjustment to the AEL was
made based on this paragraph and the
Formula Expense Level calculated
using the PHA’s characteristics for the
Requested Budget Year.

(iii) The amount computed in accord-
ance with paragraphs (d)(4) (i) and (ii)
of this section shall be multiplied by
the Local Inflation Factor.

(5) Adjustment of Allowable Expense
Level for budget years after the first
budget year under PFS. HUD may adjust
the Allowable Expense Level of budget
years after the first year under PFS
under the provisions of § 990.105(b) or
§ 990.108(c).

(6) Allowable Expense Level for budget
years after the first budget year under
PFS that begin on or after April 1, 1992.
For each budget year after the first
budget year under PFS that begins on
or after April 1, 1992, the AEL shall be
computed as follows:

(i) The Allowable Expense Level shall
be increased by any increase to the
AEL approved by HUD under
§ 990.108(c);

(ii) The AEL for the Current Budget
Year also shall be adjusted as follows:

(A) Increased by one-half of one per-
cent (.5 percent); and

(B) If the PHA has experienced a
change in the number of units in excess
of 5 percent or 1,000 units, whichever is
less, since the last adjustment to the
AEL based on paragraph (d)(4) or
(d)(5)(ii)(B) of this section or this para-
graph, it shall use the increase (de-
crease) between the Formula Expense
Level calculated using the PHA’s char-
acteristics that applied to the Re-
quested Year when the last adjustment
to the AEL was made based on para-
graph (d)(5)(ii)(B) or this paragraph
(d)(6)(ii)(B) and the Formula Expense
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Level calculated using the PHA’s char-
acteristics for the Requested Budget
Year.

(iii) The amount computed in accord-
ance with paragraphs (d)(6) (i) and (ii)
of this section shall be multiplied by
the Local Inflation Factor.

(7) Adjustment of Allowable Expense
Level for budget years after the first
budget year under PFS. HUD may adjust
the Allowable Expense Level of budget
years after the first year under PFS
under the provisions of § 990.105(b) or
§ 990.108(c).

(e) Retrospective adjustment. A PHA
may apply a one-time retrospective ad-
justment to its Allowable Expense
Level to compensate for the inad-
equacy of the inflation factors used in
the PFS in the Federal fiscal years 1977
through 1981. This adjustment has the
effect of increasing the non-utility por-
tion of the Allowable Expense Level to
a level that would have resulted if the
proper percentages derived from the
combined inflation factor had been
used in those years. This adjustment is
to be applied to the HUD approved Al-
lowable Expense Level Per Unit Month
(PUM) amount for PHA fiscal years be-
ginning January 1, 1981, April 1, 1981,
July 1, 1981, or October 1, 1981. Even
though the adjustment is termed retro-
spective, it does not provide additional
operating subsidy eligibility for PHA
fiscal years before those beginning Jan-
uary 1, 1982. This adjustment shall be
applied as follows:

(1) A PHA: (i) In operation during the
PHA fiscal year beginning January 1,
1977, April 1, 1977, July 1, 1977, or Octo-
ber 1, 1977; or (ii) that started oper-
ation after these fiscal years but before
the PHA fiscal year of January 1, 1982,
April 1, 1982, July 1, 1982, or October 1,
1982; and (iii) that used a comparable
PHA’s Allowable Expense Level, shall
apply the retrospective adjustment
percentage provided by HUD.

(2) A PHA that entered operation
during the PHA fiscal year beginning
January 1, 1978, April 1, 1978, July 1,
1978, or October 1, 1978 but before the
PHA fiscal year beginning January 1,
1982, April 1, 1982, July 1, 1982, or Octo-
ber 1, 1982, and that computed its own
Allowable Expense Level for purposes
of the PFS calculation, shall request
the appropriate adjustment percentage

from HUD, which will reflect the num-
ber of years the PHA has been in oper-
ation. This adjustment percentage
shall be applied in accordance with this
regulation.

(3) A PHA that starts operation dur-
ing the PHA fiscal year beginning Jan-
uary 1, 1982, April 1, 1982, July 1, 1982,
or October 1, 1982, or thereafter, shall
not apply an adjustment since its be-
ginning Allowable Expense Level will
properly reflect the Local Inflation
Factor.

(f) Adjustment for FY 1989. To reflect
the increased costs incurred by PHAs
to obtain required risk protection cov-
erage (through private insurance, PHA
sponsored insurance entities, or
through self-insurance, as approved in
accordance with the ACC), the calcula-
tion of AEL for the PHA’s fiscal year
beginning in 1989 will include an addi-
tional step following the determination
made in accordance with paragraphs
(a) through (e) of this section: the AEL
per unit month derived in accordance
with those paragraphs is to be adjusted
by adding $8.45. This adjustment is a
one-time permanent adjustment made
only in fiscal year 1989.

[49 FR 3176, Jan. 26, 1984. Redesignated at 49
FR 6714, Feb. 23, 1984, and amended at 50 FR
39092, Sept. 27, 1985; 50 FR 47374, Nov. 18, 1985;
50 FR 52281, Dec. 23, 1985; 52 FR 29361, Aug. 6,
1987; 53 FR 25155, July 5, 1988; 56 FR 923, Jan.
9, 1991; 57 FR 4289, Feb. 4, 1992; 61 FR 17539,
Apr. 19, 1996]

§ 990.106 Transition funding for exces-
sively high-cost PHAs.

If a PHA’s Base Year Expense Level
exceeds its Allowable Expense Level,
computed as provided in § 990.105, for
any budget year under PFS, the PHA
may be eligible for Transition Funding.
Transition Funding shall be an amount
not to exceed the difference between
the Base Year Expense Level and the
Allowable Expense Level for the Re-
quested Budget Year, multiplied by the
number of Unit Months Available. HUD
shall have the right to discontinue pay-
ment of all or part of the Transition
Funding in the event HUD at any time
determines that the PHA has not
achieved a satisfactory level of man-
agement efficiency, or is not making
efforts satisfactory to HUD to improve
its management performance.
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§ 990.107 Computation of utilities ex-
pense level.

(a) The PHA’s Utilities Expense
Level for the requested Budget Year
shall be computed by multiplying the
AUCL per unit per month for each util-
ity, determined as provided in para-
graph (c) of this section, by the pro-
jected utility rate determined as pro-
vided in paragraph (b) of this section.

(b) Utilities rates. (1) The current ap-
plicable rates, with consideration of
adjustments and pass-throughs, in ef-
fect at the time the Operating Budget
is submitted to HUD will be used as the
utilities rates for the Requested Budg-
et Year, except that, when the appro-
priate utility commission has, prior to
the date of submission of the Operating
Budget to HUD, approved and pub-
lished rate changes to be applicable
during the Requested Budget Year, the
future approved rates may be used as
the utilities rates for the entire Re-
quested Budget Year.

(2) If a PHA takes action, such as
wellhead purchase of natural gas, or
administrative appeals or legal action
beyond normal public participation in
rate-making proceedings to reduce the
rate it pays for utilities (including
water, fuel oil, electricity, and gas),
then the PHA will be permitted to re-
tain one-half of the cost savings during
the first 12 months attributable to its
actions. Upon determination that the
action was cost-effective in the first
year, the PHA may be permitted to re-
tain one-half the annual cost savings,
if the actions continue to be cost-effec-
tive. See also paragraph (e) of this sec-
tion and § 990.110(c).

(c) Computation of Allowable Utilities
Consumption Level. The Allowable Utili-
ties Consumption Level (AUCL) used to
compute the Utilities Expense Level of
PHA for the Requested Budget Year
generally will be based on the avail-
ability of consumption data. For
project utilities where consumption
data are available for the entire Roll-
ing Base Period, the computation will
be in accordance with paragraph (c)(1)
of this section. Where data are not
available for the entire period, the
computation will be in accordance with
paragraph (c)(2) of this section, unless
the project is a new project, in which
case the computation will be in accord-

ance with paragraph (c)(3) of this sec-
tion. For a project where the PHA has
taken special energy conservation
measures that qualify for special treat-
ment in accordance with paragraph
(f)(1) of this section, the computation
of the Allowable Utilities Consumption
Level may be made in accordance with
paragraph (c)(4) of this section. The
AUCL for all of a PHA’s projects is the
sum of the amounts determined using
all of these subparagraphs, as appro-
priate.

(1) Rolling Base Period System. For
project utilities with consumption data
for the entire Rolling Base Period, the
AUCL is the average amount consumed
per unit per month during the Rolling
Base Period adjusted in accordance
with paragraph (d) of this section. The
PHA shall determine the average
amount of each of the utilities con-
sumed during the Rolling Base period
(i.e., the 36-month period ending 12
months prior to the first day of the Re-
quested Budget Year). An example of a
rolling base is as follows:

(i) PHA fiscal years affected. The Roll-
ing Base Period shall be used to com-
pute the AUCL submitted with the Op-
erating Budgets for PHA Fiscal Years
beginning January 1, 1983, April 1, 1983,
July 1, 1983, October 1, 1983 and there-
after.

(ii) An example of a rolling base is as
follows:

PHA Fiscal Year (affected fiscal year) Rolling base period

Beginning Ending Begins Ends

1–1–83 .... 12–31–83 (1st year) ..... 1–1–79 12–31–81
1–1–84 .... 12–31–84 (2nd year) ... 1–1–80 12–31–82

(2) Alternative method where data is
not available for the entire Rolling
Base Period:

(i) If the PHA has not maintained or
cannot recapture consumption data re-
garding a particular utility from its
records for the whole Rolling Base Pe-
riod mentioned in paragraph (c)(1) of
this section, it shall submit consump-
tion data for that utility for the last 24
months of its Rolling Base Period to
the HUD Field Office for approval. If
this is not possible, it shall submit con-
sumption data for the last 12 months of
its Rolling Base Period. The PHA also
shall submit a written explanation of
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the reasons that data for the whole
Rolling Base Period is unavailable.

(ii) In those cases where a PHA has
not maintained or cannot recapture
consumption data for a utility for the
entire Rolling Base Period, comparable
consumption for the greatest of either
36, 24, or 12 months, as needed, shall be
used for the utility for which the data
is lacking. The comparable consump-
tion shall be estimated based upon the
consumption experienced during the
Rolling Base Period of comparable
project(s) with comparable utility de-
livery systems and occupancy. The use
of actual and comparable consumption
by each PHA, other than those PHAs
defined as New Projects in paragraph
(c)(3) of this section, will be deter-
mined by the availability of complete
data for the entire 36-month Rolling
Base Period. Appropriate utility con-
sumption records, satisfactory to HUD,
shall be developed and maintained by
all PHAs so that a 36-month rolling av-
erage utility consumption per unit per
month under paragraph (c)(1) of this
section can be determined.

(iii) If a PHA cannot develop the con-
sumption data for the Rolling Base Pe-
riod or for 12 or 24 months of the Roll-
ing Base Period, either from its own
project(s) data, or by using comparable
consumption data the actual per unit
per month (PUM) utility expenses stat-
ed in paragraph (d) of this section shall
be used as the Utilities Expense Level.

(3) Computation of Allowable Utilities
Consumption Levels for New Projects. (i)
A New Project, for the purpose of es-
tablishing the Rolling Base Period and
the Utilities Expense Level, is defined
as either: (A) A project which had not
been in operation during at least 12
months of the Rolling Base Period, or a
project which enters management after
the Rolling Base Period and prior to
the end of the Requested Budget Year,
or (B) a project which during or after
the Rolling Base Period, has experi-
enced conversion from one energy
source to another; interruptable serv-
ice; deprogrammed units; a switch from
tenant-purchased to PHA-supplied util-
ities; or a switch from PHA-supplied to
tenant-purchased utilities.

(ii) The actual consumption for New
Projects shall be determined so as not
to distort the Rolling Base Period in

accordance with a method prescribed
by HUD.

(4) Freezing the Allowable Utilities Con-
sumption Level. (i) Notwithstanding the
provisions of paragraphs (c)(1) and
(c)(2) of this section, if a PHA under-
takes energy conservation measures
that are approved by HUD under para-
graph (f) of this section, the Allowable
Utilities Consumption Level for the
project and the utilities involved may
be frozen during the contract period.
Before the AUCL is frozen, it must be
adjusted to reflect any energy savings
resulting from the use of any HUD
funding. The AUCL is then frozen at
the level calculated for the year during
which the conservation measures ini-
tially will be implemented, as deter-
mined in accordance with paragraph (f)
of this section.

(ii) If the AUCL is frozen during the
contract period, the annual three-year
rolling base procedures for computing
the AUCL shall be reactivated after the
PHA satisfies the conditions of the
contract. The three years of consump-
tion data to be used in calculating the
AUCL after the end of the contract pe-
riod will be as follows:

(A) First year: The energy consump-
tion during the year before the year in
which the contract ended and the en-
ergy consumption for each of the two
years before installation of the energy
conservation improvements;

(B) Second year: The energy consump-
tion during the year the contract
ended, energy consumption during the
year before the contract ended, and en-
ergy consumption during the year be-
fore installation of the energy con-
servation improvements;

(C) Third year: The energy consump-
tion during the year after the contract
ended, energy consumption during the
year the contract ended, and energy
consumption during the year before the
contract ended.

(d) Utilities expense level where con-
sumption data for the full Rolling Base
Period is unavailable. If a PHA does not
obtain the consumption data for the
entire Rolling Base Period, or for 12 or
24 months of the Rolling Base Period,
either for its own project(s) or by using
comparable consumption data as re-
quired in paragraph (c)(2) of this sec-
tion, it shall request HUD Field Office
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approval to use actual PUM utility ex-
penses. These expenses shall exclude
Utilities Labor and Other Utilities Ex-
penses. The actual PUM utility ex-
penses shall be taken from the year-
end Statement of Operating Receipts
and Expenditures, Form HUD–52599,
(Office of Management and Budget ap-
proval number 2505–0240) prepared for
the PHA fiscal year which ended 12
months prior to the beginning of the
PHA Requested Budget Year (e.g., for a
PHA fiscal year beginning January 1,
1983, the PHA would use data from the
fiscal year ended December 31, 1981).
Subsequent adjustments will not be ap-
proved for a budget year for which the
utility expense level is established
based upon actual PUM utility ex-
penses.

(e) Adjustments. PHAs shall request
adjustments of Utilities Expense Lev-
els in accordance with § 990.110(c),
which requires an adjustment based
upon a comparison between actual ex-
perience and estimates of consumption
and of utility rates.

(f) Incentives for energy conservation
improvements. If a PHA undertakes en-
ergy conservation measures (including
those covering water, fuel oil, elec-
tricity, and gas) that are financed by
an entity other than the Secretary,
such as physical improvements fi-
nanced by a loan from a utility or gov-
ernmental entity, management of costs
under a performance contract, or a
shared savings agreement with a pri-
vate energy service company, the PHA
may qualify for one of the two possible
incentives under this part. For a PHA
to qualify for these incentives, HUD
approval must be obtained. Approval
will be based upon a determination
that payments under the contract can
be funded from the reasonably antici-
pated energy cost savings, and the con-
tract period does not exceed 12 years.

(1) If the contract allows the PHA’s
payments to be dependent on the cost
savings it realizes, the PHA must use
at least 50 percent of the cost savings
to pay the contractor. With this type
of contract, the PHA may take advan-
tage of a frozen AUCL under paragraph
(c)(4) of this section, and it may use
the full amount of the cost savings, as
described in § 990.110(c)(2)(ii).

(2) If the contract does not allow the
PHA’s payments to be dependent on
the cost savings it realizes, then the
AUCL will continue to be calculated in
accordance with paragraphs (c)(1)
through (c)(3) of this section, as appro-
priate; the PHA will be able to retain
part of the cost savings, in accordance
with § 990.110(c)(2)(i); and the PHA will
qualify for additional operating sub-
sidy eligibility (above the amount
based on the allowable expense level)
to cover the cost of amortizing the im-
provement loan during the term of the
contract, in accordance with
§ 990.110(e).

(Approved by the Office of Management and
Budget under control number 2577–0125)

[47 FR 57272, Dec. 23, 1982, and 48 FR 38229,
Aug. 23, 1983. Redesignated at 49 FR 6714,
Feb. 23, 1984, and amended at 56 FR 46362,
Sept. 11, 1991; 57 FR 2679, Jan. 23, 1992; 59 FR
33655, June 30, 1994; 59 FR 51854, Oct. 13, 1994;
61 FR 17540, Apr. 19, 1996; 61 FR 51183, Sept.
30, 1996]

§ 990.108 Other costs.

(a) Cost of independent audits. (1) Eli-
gibility to receive operating subsidy
for independent audits is considered
separately from the PFS. However, the
PHA shall not request, nor will HUD
approve, an operating subsidy for the
cost of an independent audit if the
audit has already been funded by sub-
sidy in a prior year. The PHA’s esti-
mate of cost of the independent audit
is subject to adjustment by HUD. If the
PHA requires assistance in determin-
ing the amount of cost to be estimated,
the HUD Field Office should be con-
tacted.

(2) A PHA that is required by the Sin-
gle Audit Act (see 24 CFR part 44) to
conduct a regular independent audit
may receive operating subsidy to cover
the cost of the audit. The estimated
cost of an independent audit, applica-
ble to the operations of PHA-owned
rental housing, is not included in the
Allowable Expense Level, but it is al-
lowed in full in computing the amount
of operating subsidy under § 990.104,
above.

(3) A PHA that is exempt from the
audit requirements under the Single
Audit Act (24 CFR part 44) may receive
operating subsidy to offset the cost of
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an independent audit chargeable to op-
erations (after the End of the Initial
Operating Period) if the PHA chooses
to have an audit.

(b)(1) Costs attributable to units ap-
proved for deprogramming and vacant
may be eligible for inclusion, but must
be limited to the minimum services
and protection necessary to protect
and preserve the units until the units
are deprogrammed. Costs attributable
to units temporarily unavailable for
occupancy because the units are uti-
lized for PHA-related activities are not
eligible for inclusion. In determining
the PFS operating subsidy, these units
shall not be included in the calculation
of Unit Months Available. Units ap-
proved for deprogramming shall be list-
ed by the PHA, and supporting docu-
mentation regarding direct costs at-
tributable to such units shall be in-
cluded as a part of the Performance
Funding System calculation in which
the PHA requests operating subsidy for
these units. If the PHA requires assist-
ance in this matter, the PHA should
contact the HUD Field Office.

(2) Units approved for nondwelling
use to promote economic self-suffi-
ciency services and anti-drug activities
are eligible for operating subsidy under
the conditions provided in this para-
graph (b)(2), and the costs attributable
to these units are to be included in the
operating budget. If a unit satisfies the
conditions stated below, it will be eli-
gible for subsidy at the rate of the AEL
for the number of months the unit is
devoted to such use. Approval will be
given for a period of no more than 3
years. HUD may renew the approval to
allow payments after that period only
if the PHA can demonstrate that no
other sources for paying the non-util-
ity operating costs of the unit are
available. The conditions the unit must
satisfy are:

(i) The unit must be used for either
economic self-sufficiency activities di-
rectly related to maximizing the num-
ber of employed residents or for anti-
drug programs directly related to rid-
ding the development of illegal drugs
and drug-related crime. The activities
must be directed toward and for the
benefit of residents of the development.

(ii) The PHA must demonstrate that
space for the service or program is not

available elsewhere in the locality and
that the space used is safe and suitable
for its intended use or that the re-
sources are committed to make the
space safe and suitable.

(iii) The PHA must demonstrate sat-
isfactorily that other funding is not
available to pay for the non-utility op-
erating costs. All rental income gen-
erated as a result of the activity must
be reported as income in the operating
subsidy calculation.

(iv) Operating subsidy may be ap-
proved for only one site (involving one
or more contiguous units) per public
housing development for economic self-
sufficiency services or anti-drug pro-
grams, and the number of units in-
volved should be the minimum nec-
essary to support the service or pro-
gram. Operating subsidy for any addi-
tional sites per development can only
be approved by HUD Headquarters.

(v) The PHA must submit a certifi-
cation with its Performance Funding
System Calculation that the units are
being used for the purpose for which
they were approved and that any rental
income generated as a result of the ac-
tivity is reported as income in the op-
erating subsidy calculation. The PHA
must maintain specific documentation
of the units covered. Such documenta-
tion should include a listing of the
units, the street addresses, and project/
management control numbers.

(3) Long-term vacant units that are
not included in the calculation of Unit
Months Available are eligible for oper-
ating subsidy in the Requested Budget
Year at the rate of 20 percent of the
AEL. Allowable utility costs for long
term vacant units will continue to be
funded in accordance with § 990.107.

(c) Costs attributable to changes in Fed-
eral law or regulation. In the event that
HUD determines that enactment of a
Federal law or revision in HUD or
other Federal regulation has caused or
will cause a significant increase in ex-
penditures of a continuing nature
above the Allowable Expense Level and
Utilities Expense Level, HUD may in
HUD’s sole discretion decide to pre-
scribe a procedure under which the
PHA may apply for or may receive an
increase in operating subsidy.
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(d)(1) Costs resulting from combination
of two or more units. When a PHA rede-
signs or rehabilitates a project and
combines two or more units into one
larger unit and the combination of
units results in a unit that houses at
least the same number of people as
were previously served, the AEL for
the requested year shall be multiplied
by the number of unit months not in-
cluded in the requested year’s unit
months available as a result of these
combinations that have occurred since
the Base Year. The number of people
served in a unit will be based on the
formula ((2 x No. of Bedrooms) minus
1), which yields the average number of
people that would be served. An effi-
ciency unit will be counted as a one
bedroom unit for purposes of this cal-
culation.

(2) An exception to paragraph (d)(1)
of this section is made when an HA
combines two efficiency units into a
one-bedroom unit. In these cases, the
AEL for the requested year shall be
multiplied by the number of unit
months not included in the requested
year’s unit months available as a re-
sult of these combinations that have
occurred since the Base Year.

(e) Funding for Resident Council ex-
penses. In accordance with the provi-
sions of 24 CFR part 964 and procedures
determined by HUD, each HA shall in-
clude in the operating subsidy eligi-
bility calculation, $25 per unit per year
(subject to appropriations) for each
unit represented by a duly elected resi-
dent council in support of the duly
elected resident council’s activities. Of
this amount, $15 per unit per year shall
fund resident participation activities
of the duly elected resident council
and/or jurisdiction-wide councils, in-
cluding but not limited to stipends.
Ten dollars per unit per year shall fund
HA costs incurred in carrying out resi-
dent participation activities.

(f) Funding for Resident Council office
space. If there is no community or rent-
al space available, and HUD has ap-
proved the use of a vacant rental unit
for Resident Council office space, the
unit will be eligible for operating sub-
sidy (subject to appropriations) at the

rate of the AEL for the number of
months the unit is devoted to such use.

(Approved by the Office of Management and
Budget under control number 2577–0125)

[41 FR 55676, Dec. 21, 1976; 42 FR 18064, Apr. 5,
1977. Redesignated at 49 FR 6714, Feb. 23,
1984, and amended at 50 FR 25958, June 24,
1985; 52 FR 29361, Aug. 6, 1987; 56 FR 46362,
Sept. 11, 1991; 57 FR 2679, Jan. 23, 1992; 59 FR
33655, June 30, 1994; 59 FR 43644, Aug. 24, 1994;
61 FR 7591, Feb. 28, 1996; 61 FR 17540, Apr. 19,
1996; 61 FR 51183, Sept. 30, 1996]

§ 990.109 Projected operating income
level.

(a) Policy. PFS determines the
amount of operating subsidy for a par-
ticular PHA based in part upon a pro-
jection of the actual dwelling rental in-
come and other income for the particu-
lar PHA. The projection of dwelling
rental income is obtained by comput-
ing the average monthly dwelling rent-
al charge per unit for the PHA, and
projecting this amount for the Re-
quested Budget Year by applying an
upward trend factor (subject to updat-
ing) of 3 percent, and multiplying this
amount by the Projected Occupancy
Percentage for the Requested Budget
Year. Nondwelling income is projected
by the PHA subject to adjustment by
HUD. There are special provisions for
projection of dwelling rental income
for new projects.

(b) Computation of projected average
monthly dwelling rental income. The pro-
jected average monthly dwelling rental
income per unit for the PHA is com-
puted as follows:

(1)(i) Average monthly dwelling rental
charge per unit. The dollar amount of
the average monthly dwelling rental
charge per unit shall be computed on
the basis of the total dwelling rental
charges (total of the adjusted rent roll
amounts) for all Project Units, as
shown on the Tenant Rent Rolls which
the PHA is required to maintain, for
the first day of the month which is six
months prior to the first day of the Re-
quested Budget Year, except that if a
change in the total of the Rent Rolls
has occurred in a subsequent month
which is prior to the beginning of the
Requested Budget Year and prior to
the submission of the Requested Budg-
et Year calculation of operating sub-
sidy eligibility, the PHA shall use the
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latest changed Rent Roll for the pur-
pose of the computation. This aggre-
gate dollar amount shall be divided by
the number of occupied dwelling units
as of the same date.

(ii) The Rent Roll used for calculat-
ing the projected operating income
level will not reflect decreases result-
ing from the HA’s implementation of
an optional earned income exclusion
authorized by the definition of ‘‘annual
income’’ in 24 CFR 913.106(d). But see
§ 990.116 for the earned income incen-
tive adjustment.

(2) Three percent increase. The average
monthly dwelling rental charge per
unit, computed under paragraph (b)(1)
of this section, is increased by 3 per-
cent to obtain the projected average
monthly dwelling rental charge per
unit of the HA for the Requested Budg-
et Year, except that for the shorter of
Federal Fiscal Years 1996 through 1998
or the period during which HUD has an
operating subsidy shortfall, no increase
factor will be used.

(3) Projected Occupancy Percentage.
The PHA shall determine its projected
percentage of occupancy for all Project
Units (Projected Occupancy Percent-
age), as follows:

(i) General. Using actual occupancy
data collected before the start of the
budget year as a beginning point, the
PHA will develop estimates for its Re-
quested Budget Year (RBY) of: how
many units the PHA will have avail-
able for occupancy; how many of the
available units will be occupied and
how many will be vacant, and what the
average occupancy percentage will be
for the RBY. The conditions under
which the RBY occupancy percentage
will be used as the projected occupancy
percentage for purposes of determining
operating subsidy eligibility are de-
scribed below.

(ii) High Occupancy PHA—No Adjust-
ments Necessary. If the PHA’s RBY Oc-
cupancy Percentage, calculated in ac-
cordance with § 990.117, is equal to or
greater than 97%, the PHA’s Projected
Occupancy Percentage is 97%. If the
PHA’s RBY Occupancy Percentage is
less than 97%, but the PHA dem-
onstrates that it will have an average
of five or fewer vacant units in the re-
quested budget year, the PHA will use

its RBY Occupancy Percentage as its
projected occupancy percentage.

(iii) Adjustments in Determining Occu-
pancy. If the PHA’s RBY Occupancy
Percentage is less than 97% and the
PHA has more than 5 vacant units, the
PHA will adjust its estimate of vacant
units to exclude vacant units under-
going modernization and units that are
vacant due to circumstances and ac-
tions beyond the PHA’s control. After
making this adjustment, the PHA will
recalculate its estimated vacancy per-
centage for the RBY.

(A) High Occupancy PHA after adjust-
ment. If the recalculated vacancy per-
centage is 3% or less (or the PHA
would have five or fewer vacant units),
the PHA will use its RBY Occupancy
Percentage as its projected occupancy
percentage.

(B) Low Occupancy PHA—adjustment
for long-term vacancies. If the recal-
culated vacancy percentage is greater
than 3% (or more than 5 vacant units),
the PHA will then further adjust its
RBY Occupancy Percentage by exclud-
ing from its calculation of Unit Months
Available (UMAs), all units that have
been vacant for longer than 12 months
that are not vacant units undergoing
modernization or are not units vacant
due to circumstances and actions be-
yond the PHA’s control.

(iv) Low Occupancy PHA after all ad-
justments. A PHA that has determined
its RBY Occupancy Percentage in ac-
cordance with paragraph (b)(iii)(B) of
this section will be eligible for operat-
ing subsidy as follows:

(A) Long-term vacancies removed
from the calculation of UMAs will be
eligible to receive a reduced operating
subsidy calculated at 20% of the PHA’s
AEL.

(B) If the recalculated RBY Occu-
pancy Percentage is 97% or higher, the
PHA will use 97%.

(C) If the recalculated RBY Occu-
pancy Percentage is less than 97%, but
the vacancy rate after adjusting for va-
cant units undergoing modernization
and units that are vacant due to cir-
cumstances and actions beyond the
PHA’s control is 3% or less (or the PHA
has five or fewer vacant units), the
PHA may use its recalculated RBY Oc-
cupancy Percentage as its projected oc-
cupancy percentage.

VerDate 09<APR>98 01:36 Apr 17, 1998 Jkt 179081 PO 00000 Frm 00800 Fmt 8010 Sfmt 8010 Y:\SGML\179081.TXT 179081-3



807

Office of the Assistant Secretary, HUD § 990.109

(D) If the recalculated RBY Occu-
pancy Percentage is less than 97% and
the vacancy percentage is greater than
3% (or the PHA has more than five va-
cant units) after adjusting for vacant
units undergoing modernization and
units that are vacant due to cir-
cumstances and actions beyond the
PHA’s control, the PHA will use 97% as
its projected occupancy percentage,
but will be allowed to adjust the 97%
by the number of vacant units under-
going modernization and units that are
vacant due to circumstances and ac-
tions beyond the PHA’s control. For a
small PHA using five vacant units as
its occupancy objective for the RBY,
the PHA will determine what percent-
age five units represents as a portion of
its units available for occupancy and
subtract that percentage from 100%.
The result will be used as the PHA’s
projected occupancy percentage, but
the PHA will be allowed to adjust the
projected occupancy percentage by va-
cant units undergoing modernization
and units that are vacant for cir-
cumstances and actions beyond the
PHA’s control.

(4) Projected average monthly dwelling
rental income. The projected occupancy
percentage under paragraph (b)(3) of
this section shall be multiplied by the
projected average monthly dwelling
rental charge under paragraph (b)(2) of
this section to obtain the projected
monthly dwelling rental income per
unit.

(c) Projected average monthly dwelling
rental charge per unit for new Projects.
The projected average monthly dwell-
ing rental charge for new Projects
which were not available for occupancy
during the budget year prior to the Re-
quested Budget Year and which will
reach the End of the Initial Operating
Period (EIOP) within the first nine
months of the Requested Budget Year,
shall be calculated as follows:

(1) If the PHA has another Project or
Projects under management which are
comparable in terms of elderly and
nonelderly tenant composition, the
PHA shall use the projected average
monthly dwelling rental charge for
such Project or Projects.

(2) If the PHA has no other Projects
which are comparable in terms of el-
derly and nonelderly tenant composi-

tion, the HUD Field Office will provide
the projected average monthly dwell-
ing rental charge for such Project or
Projects, based on comparable Projects
located in the area.

(d) Estimate of additional dwelling rent-
al income. After implementation of the
provisions of any legislation enacted or
any HUD administrative action taken
subsequent to the effective date of
these regulations, which affects rents
paid by tenants of Projects, each PHA
shall submit a revision of its calcula-
tion of operating subsidy eligibility
showing an estimate of any change in
rental income which it anticipates as
the result of the implementation of
said provisions. HUD shall have com-
plete discretion to adjust the projected
average monthly dwelling rental
charge per unit to reflect such change
or in the absence of this submission, if
HUD has knowledge of such change.
HUD also shall have complete discre-
tion to reduce or increase the operat-
ing subsidy approved for the PHA cur-
rent fiscal year in an amount equiva-
lent to the change in the rental in-
come.

(e) PHA’s estimate of income other than
dwelling rental income—(1) Investment in-
come. PHAs with an estimated average
cash balance of less than $20,000, ex-
cluding investment income earned
from a funded replacement reserve
under § 968.310(g), shall make a reason-
able estimate of investment income for
the Requested Budget Year. PHAs with
an estimated average cash balance of
$20,000 or more, excluding investment
income earned from a funded replace-
ment reserve under § 968.310(g), shall es-
timate interest on general fund invest-
ments based on the estimated average
yield for 91-day Treasury bills for the
PHA’s Requested Budget Year (yield
information will be provided by HUD).
The determination of average cash bal-
ance will allow a deduction of $10,000,
plus $10 per unit for each unit over
1,000, subject to a total maximum de-
duction of $250,000. In all cases, the es-
timated investment income amount
shall be subject to HUD approval. See
§ 990.110(b).

(2) Other Income. All PHAs shall esti-
mate Other Income based on past expe-
rience and a reasonable projection for
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the Requested Budget Year, which esti-
mate shall be subject to HUD approval.

(3) Total. The estimated total amount
of income for investments and Other
Income, as approved, shall be divided
by the number of Unit Months Avail-
able to obtain a per unit per month
amount. This amount shall be added to
the projected average dwelling rental
income per unit to obtain the Pro-
jected Operating Income Level. This
amount shall not be subject to the pro-
visions regarding program income in 24
CFR 85.25.

(f) Required adjustments to estimates.
The PHA shall submit year-end adjust-
ments of projected operating income
levels in accordance with § 990.110(b),
which covers investment income.

(Approved by the Office of Management and
Budget under control number 2577–0066.
Paragraphs (e) and (f) have been approved by
the Office of Management and Budget under
control number 2577–007)

[41 FR 55676, Dec. 21, 1976. Redesignated at 49
FR 6714, Feb. 23, 1984, and amended at 50 FR
25958, June 24, 1985; 50 FR 47375, Nov. 18, 1985;
51 FR 16840, May 7, 1986; 52 FR 29361, Aug. 6,
1987; 53 FR 8067, Mar. 11, 1988; 57 FR 5588, Feb.
14, 1992; 61 FR 7591, Feb. 28, 1996; 61 FR 17541,
Apr. 19, 1996; 61 FR 51183, Sept. 30, 1996]

EFFECTIVE DATE NOTE: At 61 FR 51183,
Sept. 30, 1996, § 990.109(b) was amended. This
section contains information collection and
recordkeeping requirements and will not be-
come effective until approval has been given
by the Office of Management and Budget.
When approval is obtained, HUD will publish
notice of the effective date in the FEDERAL
REGISTER.

§ 990.110 Adjustments.
Adjustment information submitted

to HUD under this section must be ac-
companied by an original or revised
calculation of operating subsidy eligi-
bility.

(a) Adjustment of base year expense
level—(1) Eligibility. A PHA with
projects that have been in management
for at least one full fiscal year, for
which operating subsidy is being re-
quested under the formula for the first
time, may, during its first budget year
under PFS, request HUD to increase its
Base Year Expense Level. Included in
this category are existing PHAs re-
questing subsidy for a project or
projects in operation at least one full
fiscal year under separate ACC, for

which operating subsidy has never been
paid, except for independent audit
costs. This request may be granted by
HUD, in its discretion, only where the
PHA establishes to HUD’s satisfaction
that the Base Year Expense Level com-
puted under § 990.105(a) will result in
operating subsidy at a level insuffi-
cient to support a reasonable level of
essential services. The approved in-
crease cannot exceed the lesser of the
per unit per month amount by which
the top of the Range exceeds the Base
Year Expense Level.

(2) Procedure. A PHA that is eligible
for an adjustment under paragraph
(a)(1) of this section may only make a
request for such adjustment once for
projects under a particular ACC, at the
time it submits the calculation of oper-
ating subsidy eligibility for the first
budget year under PFS. Such request
shall be submitted to the HUD Field
Office, which will review, modify as
necessary, and approve or disapprove
the request. A request under this para-
graph must include a calculation of the
amount per unit per month of re-
quested increase in the Base Year Ex-
pense Level, and must show the re-
quested increase as a percentage of the
Base Year Expense Level.

(b) Adjustments to estimated investment
income. A PHA that had an estimated
average cash balance of at least $20,000
must submit a year-end adjustment to
the estimated amount of investment
income that was used to determine
subsidy eligibility at the beginning of
the PHA’s fiscal year. The amount of
the adjustment will be the difference
between the estimate and a Target In-
vestment Income amount based on the
actual average yield on 91-day Treas-
ury bills for the PHA’s fiscal year
being adjusted and the actual average
cash balance available for investment
during the PHA’s fiscal year, computed
in accordance with HUD requirements.
HUD will provide the PHA with the ac-
tual average yield on 91-day Treasury
bills for the PHA’s fiscal year. Failure
of a PHA to submit the required ad-
justment of investment income by the
date due may, in the discretion of
HUD, result in the withholding of ap-
proval of future obligation of operating
subsidies until the adjustment is re-
ceived.
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(c) Adjustments to Utilities Expense
Level. A PHA receiving operating sub-
sidy under § 990.104, excluding those
PHAs that receive operating subsidy
solely for independent audit
(§ 990.108(a)), must submit a year-end
adjustment regarding the Utility Ex-
pense Level approved for operating sub-
sidy eligibility purposes. This adjust-
ment, which will compare the actual
utility expense and consumption for
the PHA fiscal year to the estimates
used for subsidy eligibility purposes,
shall be submitted on forms prescribed
by HUD. This request shall be submit-
ted to the HUD Field Office by a dead-
line established by HUD, which will be
during the PHA fiscal year following
the PHA fiscal year for which an oper-
ating subsidy was received by the PHA,
exclusive of a subsidy solely for inde-
pendent audit costs. Failure to submit
the required adjustment of the Utili-
ties Expense Level by the due date
may, in the discretion of HUD, result
in the withholding of approval of fu-
ture obligation of operating subsidies
until it is received. Adjustments under
this subsection normally will be made
in the PHA fiscal year following the
year for which the adjustment is appli-
cable, except as provided in paragraph
(c)(5) of this section or unless a repay-
ment plan is necessary as noted in
paragraph (d) of this section.

(1) Rates. A change in the Utilities
Expense Level because of changes in
utility rates-to the extent funded by
the operating subsidy-will result in an
adjustment of future operating subsidy
payments. However, where the rate re-
duction covering utilities, such as
water, fuel oil, electricity, and gas, is
directly attributable to action by the
PHA, such as wellhead purchase of nat-
ural gas, or administrative appeals or
legal action beyond normal public par-
ticipation in rate-making proceedings,
then the PHA will be permitted to re-
tain one-half of the cost savings attrib-
utable to its actions for the first year
and, upon determination that the ac-
tion was cost-effective in the first year,
for as long as the actions continue to
be cost-effective, and the other one-
half of the cost savings will be de-
ducted from operating subsidy other-
wise payable.

(2) Consumption. (i) Generally, 50 per-
cent of any decrease in the Utilities
Expense Level attributable to de-
creased consumption after adjustment
for any utility rate change, will be re-
tained by the PHA; 50 percent will be
offset by HUD against subsequent pay-
ment of operating subsidy.

(ii) However, in the case of a PHA
whose energy conservation measures
have been approved by HUD as satisfy-
ing the requirements of § 990.107(f)(1),
the PHA may retain 100 percent of the
savings from decreased consumption
after payment of the amount due the
contractor until the term of the financ-
ing agreement is completed. The de-
creased consumption is to be deter-
mined by adjusting for any utility rate
changes and may be adjusted, subject
to HUD approval, using a heating de-
gree day adjustment for space heating
utilities. The savings realized must be
applied in the following order:

(A) Retention of up to 50 percent of
the total savings from decreased con-
sumption to cover training of PHA em-
ployees, counseling of tenants, PHA
management of the cost reduction pro-
gram and any other eligible costs; and

(B) Prepayment of the amount due
the contractor under the contract.

(iii) An increase in the Utilities Ex-
pense Level attributable to increased
consumption will be fully funded by re-
sidual receipts after provision for re-
serves, if available. If residual receipts
are not available and the increase
would result in a reduction of the oper-
ating reserve below the authorized
maximum, fifty percent of an increase
in the Utilities Expense Level attrib-
utable to increased consumption, after
adjustment for any utility rate change,
will be funded by HUD by adjusting fu-
ture operating subsidy payments.

(3) Emergency adjustments. In emer-
gency cases, where a PHA establishes
to HUD’s satisfaction that a severe fi-
nancial crisis would result from a util-
ity rate increase, an adjustment cover-
ing only the rate increase may be sub-
mitted to HUD at any time during the
PHA’s Current Budget Year. Unlike the
adjustments mentioned in paragraphs
(c)(1) and (c)(2) of this section, this ad-
justment shall be submitted to the
HUD Field Office by revision of the
original submission of the estimated
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Utility Expense Level for the fiscal
year to be adjusted.

(4) Documentation. Supporting docu-
mentation substantiating the re-
quested adjustments shall be retained
by the PHA pending HUD audit.

(d) Requests for adjustments to pro-
jected average monthly dwelling rental in-
come. Requests for adjustments to pro-
jected average monthly dwelling rental
income may be made as follows:

(1) Criteria for granting request. A PHA
may request an adjustment to pro-
jected average monthly dwelling rental
income under PFS if the PHA can es-
tablish to HUD’s satisfaction that the
projected amount computed under
§ 990.109 was not attained because of
circumstances beyond the control of
the PHA. The PHA must also dem-
onstrate to HUD’s satisfaction that it
has established and is effectively im-
plementing tenant selection criteria in
compliance with HUD requirements.
HUD shall have complete discretion to
approve completely, approve in part or
deny any requested adjustment to pro-
jected average monthly dwelling rental
income.

(2) Procedure. A request for an adjust-
ment under this subsection shall be
submitted to the HUD Field Office by a
deadline established by HUD, which
will be within twelve months following
the PHA’s fiscal year being adjusted. In
emergency cases, however, where a
PHA establishes to HUD’s satisfaction
that decreased rental income would re-
sult in a severe financial crisis, a re-
quest for adjustments may be submit-
ted to HUD at an earlier time.

(e) Energy conservation financing. If
HUD has approved an energy conserva-
tion contract under § 990.107(f)(2), then
the PHA is eligible for additional oper-
ating subsidy each year of the contract
to amortize the cost of the energy con-
servation measures under the contract,
subject to a maximum annual limit
equal to the cost savings for that year
(and a maximum contract period of 12
years).

(1) Each year, the energy cost savings
would be determined as follows:

(i) The consumption level that would
have been expected if the energy con-

servation measure had not been under-
taken would be adjusted for any change
in utility rate and may be adjusted,
subject to HUD approval, using a heat-
ing degree day adjustment for space
heating utilities;

(ii) The actual cost of energy (of the
type affected by the energy conserva-
tion measure) after implementation of
the energy conservation measure would
be subtracted from the expected energy
cost, to produce the energy cost sav-
ings for the year. (See also paragraph
(c)(2)(i) of this section for retention of
consumption savings.)

(2) If the cost savings for any year
during the contract period is less than
the amount of operating subsidy to be
made available under this paragraph
(e) to pay for the energy conservation
measure in that year, the deficiency
will be offset against the PHA’s operat-
ing subsidy eligibility for the PHA’s
next fiscal year.

(3) If energy cost savings are less
than the amount necessary to meet
amortization payments specified in a
contract, the contract term may be ex-
tended (up to the 12-year limit) if HUD
determines that the shortfall is the re-
sult of changed circumstances rather
than a miscalculation or misrepresen-
tation of projected energy savings by
the contractor or PHA. The contract
term may only be extended to accom-
modate payment to the contractor and
associated direct costs.

(f) Additional HUD-initiated adjust-
ments. Notwithstanding any other pro-
visions of this subpart, HUD may at
any time make an upward or downward
adjustment in the amount of the PHA’s
operating subsidy as a result of data
subsequently available to HUD which
alters projections upon which the ap-
proved operating subsidy was based.
Normally adjustments shall be made in
total in the PHA fiscal year in which
the needed adjustment is determined;
however, if a downward adjustment
would cause a severe financial hardship
on the PHA, the HUD Field Office may
establish a recovery schedule which
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represents the minimum number of
years needed for repayment.

(Approved by the Office of Management and
Budget under control numbers 2577–0026,
2577–0029, 2577–0071, and 2577–0125)

[50 FR 47375, Nov. 18, 1985, as amended at 56
FR 46362, Sept. 11, 1991; 57 FR 2679, Jan. 23,
1992; 57 FR 4290, Feb. 4, 1992; 59 FR 33656,
June 30, 1994; 59 FR 51854, Oct. 13, 1994; 61 FR
17541, Apr. 19, 1996; 61 FR 51183, Sept. 30, 1996]

§ 990.111 Submission and approval of
operating subsidy calculations and
budgets.

(a) Required documentation. (1) Prior
to the beginning of its fiscal year, the
PHA shall prepare an operating budget
in a manner prescribed by HUD. The
Board of Commissioners shall review
and approve the budget by resolution.
Each fiscal year, the PHA shall submit
to the HUD Field Office, in a time and
manner prescribed by HUD, the ap-
proved board resolution and the re-
quired operating subsidy eligibility
calculation forms. The PHA shall sub-
mit revised calculations in support of
mandatory or other adjustments based
on procedures prescribed by HUD.

(2) HUD may direct the PHA to sub-
mit its complete operating budget if
the PHA has failed to achieve certain
specified operating standards, or for
other reasons which in HUD’s deter-
mination threaten the PHA’s future
serviceability, efficiency, economy, or
stability.

(b) HUD operating budget review. (1)
The HUD Field Office will perform a
detailed review on operating budgets
that are subject to HUD review and ap-
proval. If the HUD Field Office finds
that an operating budget is incomplete,
includes illegal or ineligible expendi-
tures, mathematical errors, errors in
the application of accounting proce-
dures, or is otherwise unacceptable, the
HUD Field Office may at any time re-
quire the submission by the PHA of
further information regarding an oper-
ating budget or operating budget revi-
sion.

(2) When the PHA no longer is oper-
ating in a manner that threatens the
future serviceability, efficiency, econ-
omy, or stability of the housing it op-
erates, HUD will notify the PHA that it
no longer is required to submit an op-

erating budget to HUD for review and
approval.

[61 FR 17541, Apr. 19, 1996]

§ 990.112 Payments procedure for op-
erating subsidy under PFS.

(a) General. Subject to the availabil-
ity of funds, payments of operating
subsidy under PFS shall be made gen-
erally by electronic funds transfers,
based on a schedule submitted by the
PHA and approved by HUD, reflecting
the PHA’s projected cash needs. The
schedule may provide for several pay-
ments per month. If a PHA has an un-
anticipated, immediate need for dis-
bursement of approved operating sub-
sidy, it may make a informal request
to HUD to revise the approved sched-
ule. (Requests by telephone are accept-
able.)

(b) Payments procedure. In the event
that the amount of operating subsidy
has not been determined by HUD as of
the beginning of a PHA’s budget year
under these PFS regulations, annual or
monthly or quarterly payments of op-
erating subsidy shall be made, as pro-
vided in paragraph (a) of this section,
based upon the amount of the PHA’s
operating subsidy for the previous
budget year or such other amount as
HUD may determine to be appropriate.

(c) Availability of funds. In the event
that insufficient funds are available to
make payments approvable under PFS
for operating subsidy payable by HUD,
HUD shall have complete discretion to
revise, on a pro rata basis or other
basis established by HUD, the amounts
of operating subsidy to be paid to
PHAs.

[41 FR 55676, Dec. 21, 1976. Redesignated at 49
FR 6714, Feb. 23, 1984, and amended at 50 FR
47376, Nov. 18, 1985. Redesignated at 61 FR
17542, Apr. 19, 1996]

§ 990.113 Payments of operating sub-
sidy conditioned upon reexamina-
tion of income of families in occu-
pancy.

(a) Policy. The income of each family
must be reexamined at least annually.
PHAs must be in compliance with this
reexamination requirement to be eligi-
ble to receive full operating subsidy
payments.

(b) PHAs in compliance with require-
ments. Each submission of the original
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calculation of operating subsidy eligi-
bility for a fiscal year shall be accom-
panied by a certification by the PHA
that it is in compliance with the an-
nual income reexamination require-
ments and that rents have been or will
be adjusted in accordance with current
HUD requirements.

(c) PHAs not is compliance with re-
quirements. Any PHA not in compliance
with annual income reexamination re-
quirement at the time of Operating
Budget submission shall furnish to the
HUD Field Office a copy of the proce-
dure it is using to attain compliance
and a statement of the number of fami-
lies that have undergone reexamina-
tion during the twelve months
proceding the date of the Operating
Budget submission, or the revision
thereof. If, on the basis of such submis-
sion, or any other information, the
Field Office Director determines that
the PHA is not substantially in compli-
ance with the annual income reexam-
ination requirement, he or she shall
withhold payments to which the PHA
might otherwise be entitled under this
part, equal to his or her estimate of the
loss of rental income to the PHA re-
sulting from its failure to comply with
those requirements.

(Approved by the Office of Management and
Budget under control number 2577–0026)

[50 FR 47377, Nov. 18, 1985. Redesignated and
amended at 61 FR 17542, Apr. 19, 1996]

§ 990.114 Phase-down of subsidy for
units approved for demolition.

(a) General. Units that have both been
approved by HUD for demolition and
been vacated in FFY 1995 and after will
be excluded from an HA’s determina-
tion of Unit Months Available when va-
cated, but they will remain eligible for
subsidy in the following way:

(1) For the first twelve months begin-
ning with the month that a unit meets
both conditions of being approved for
demolition and vacant, the full AEL
will be allowed for the unit.

(2) During the second twelve-month
period after meeting both conditions,
66 percent of the AEL will be allowed
for the unit.

(3) During the third twelve-month pe-
riod after meeting both conditions, 33

percent of the AEL will be allowed for
the unit.

(b) Special case for long-term vacant
units. Units that have been vacant for
longer than 12 months when they are
approved for demolition are eligible for
funding equal to 20% of the AEL for a
12-month period.

(c) Treatment of units replaced with
Section 8 Certificates or Vouchers. Units
that are replaced with Section 8 Cer-
tificates or Vouchers are not subject to
the provisions of this section.

(d) Treatment of units replaced with
public housing units. When replacement
conventional public housing units be-
come eligible for operating subsidy, the
demolished unit is no longer eligible
for any funding under this section.

(e) Determination of what units are ‘‘re-
placed.’’ For purposes of this section,
replacements are applied first against
units that otherwise would fall in para-
graph (a) of this section; any remaining
replacements should be used to reduce
the number of units qualifying under
paragraph (b) of this section.

(f) Treatment of units combined with
other units. Units that are removed
from the inventory as a result of being
combined with other units are not con-
sidered to be demolished units for this
purpose.

(g) Retroactive effect. This section is
to be applied retroactively for units ap-
proved for demolition during Federal
Fiscal Years 1995 and 1996. HAs affected
by this provision may submit a revised
calculation of operating subsidy eligi-
bility for the subject fiscal year(s).

[61 FR 51183, Sept. 30, 1996]

EFFECTIVE DATE NOTE: At 61 FR 51183,
Sept. 30, 1996, § 990.114 was added. This sec-
tion contains information collection and rec-
ordkeeping requirements and will not be-
come effective until approval has been given
by the Office of Management and Budget.
When approval is obtained, HUD will publish
notice of the effective date in the FEDERAL
REGISTER.

§ 990.116 Three-year incentive adjust-
ments.

(a) Applicability. For the period of
Federal Fiscal Year 1996 through Fed-
eral Fiscal Year 1998, the provisions of
this section apply to permit HAs to re-
tain certain sources of income that
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would otherwise be offset by a reduc-
tion of subsidy. The combined amount
retained in accordance with the provi-
sions of this section may not exceed
the amount of the PFS subsidy short-
fall applicable to an HA in the subject
fiscal year.

(b) Increases in earned income. HAs are
permitted to retain any increase in
dwelling rental income realized after
April 1, 1996 as a result of increased
resident earned income, where the
Board of Commissioners of the HA has
certified that the HA is making signifi-
cant efforts to increase the earned in-
come of existing residents by adopting
the optional earned income exclusion
and not just taking actions regarding
new admissions. To implement this
paragraph (b), the HA will compare the
rental income per occupied unit result-
ing from earned income from April 1,
1996 to the rental income per occupied
unit resulting from earned income on
the date of the rent roll used for PFS
calculation. If an HA does not have the
April 1, 1996 data available, HUD may
approve the use of data from a later
month.

(c) Increases in other income. HAs are
permitted to retain any increase in
‘‘other income’’ based on using the def-
inition provided in this section, as
compared with using the definition
found in § 990.102. For purposes of this
section, the amount of ‘‘other income’’
is limited to the following three
sources:

(1) Excess Utilities: charges to tenants
for excess utility consumption for HA
supplied utilities.

(2) Nondwelling Rental Income: rent
billed to lessees of dwelling units
rented for nondwelling purposes. Rent
billed to lessees of nondwelling facili-
ties will not be included except for rent
billed to other HUD programs (e.g.;
Section 8, congregate housing, family
investment centers).

(3) Other Income: Only charges to
other HUD programs (e.g.; Section 8,
congregate housing, family investment
centers) for use of community space,
central office management and mainte-
nance space will be taken into consid-
eration. HAs will calculate the amount
of ‘‘other income’’ to be retained in a
manner prescribed by HUD.

[61 FR 51183, Sept. 30, 1996]

EFFECTIVE DATE NOTE: At 61 FR 51183,
Sept. 30, 1996, § 990.116 was added. This sec-
tion contains information collection and rec-
ordkeeping requirements and will not be-
come effective until approval has been given
by the Office of Management and Budget.
When approval is obtained, HUD will publish
notice of the effective date in the FEDERAL
REGISTER.

§ 990.117 Determining actual and re-
quested budget year occupancy per-
centages.

(a) Actual Occupancy Percentage.
When submitting Performance Funding
System Calculations for Requested
Budget Years beginning on or after
July 1, 1996, the PHA shall determine
an Actual Occupancy Percentage for
all Project Units included in the Unit
Months Available. The PHA shall have
the option of basing this option on ei-
ther:

(1) The number of units occupied on
the last day of the month that ends 6
months before the beginning of the Re-
quested Budget Year; or

(2) The average occupancy during the
month ending 6 months before the be-
ginning of the Requested Budget Year.
If the PHA elects to use an average oc-
cupancy under this paragraph (a)(2),
the PHA shall maintain a record of its
computation of its Actual Occupancy
Percentage.

(b) Requested Budget Year Occupancy
Percentage. The PHA will develop a Re-
quested Budget Year Occupancy Per-
centage by taking the Actual Occu-
pancy Percentage and adjusting it to
reflect changes up or down in occu-
pancy during the Requested Budget
Year due to HUD-approved activities
such as units undergoing moderniza-
tion, new development, demolition, or
disposition. If after the submission and
approval of the Performance Funding
System Calculations for the Requested
Budget Year, there are changes up or
down in occupancy because of mod-
ernization, new development, demoli-
tion or disposition that are not re-
flected in the Requested Budget Year
Occupancy Percentage, the PHA may
submit a revision to reflect the actual
change in occupancy due to these ac-
tivities.

(c) Documentation Required to be Main-
tained. The PHA must maintain, and
upon HUD’s request, make available to
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HUD specific documentation of the oc-
cupancy status of all units, including
long-term vacancies, vacant units un-
dergoing modernization, and units va-
cant due to circumstances and actions
beyond the PHA’s control. This docu-
mentation shall include a listing of the
units, street addresses, and project/
management control numbers.

(Approved by the Office of Management and
Budget under control number 2577–0066.)

[61 FR 7592, Feb. 28, 1996]

§ 990.118 [Reserved]

§ 990.119 Transition Provisions.
(a) Treatment of units already under an

approved modernization budget. Vacant
units to be rehabilitated under mod-
ernization budgets approved in FY 1995
or prior are subject to the moderniza-
tion implementation schedule, without
extension, previously approved by
HUD. It is the intent of HUD not to pe-
nalize PHAs that have longer construc-
tion schedules in an approved mod-
ernization budget.

(b) Treatment of Existing COPs. (1) A
PHA that is operating under a Com-
prehensive Occupancy Plan (COP) ap-
proved by HUD under § 990.118, as that
section existed immediately before
April 1, 1996, may, until the expiration
of its COP, continue to determine its
PFS eligibility under the provisions of
part 990 as that part existed imme-
diately before April 1, 1996. If the PHA
does not elect to continue to determine
its PFS eligibility using its COP, the
PHA’s PFS eligibility will be cal-
culated in accordance with this part.

(2) HUD will not approve any exten-
sions of COPs.

[61 FR 7592, Feb. 28, 1996]

§ 990.120 Audit.
PHAs that receive financial assist-

ance under this part shall comply with
the audit requirements in 24 CFR part
44. If a PHA has failed to submit an ac-
ceptable audit on a timely basis in ac-
cordance with that part, HUD may ar-
range for, and pay the costs of, the
audit. In such circumstances, HUD
may withhold, from assistance other-
wise payable to the PHA under this
part, amounts sufficient to pay for the
reasonable costs of conducting an ac-

ceptable audit, including, when appro-
priate, the reasonable costs of account-
ing services necessary to place the
PHA’s books and records into auditable
condition. The costs to place the PHA’s
books and records into auditable condi-
tion do not generate additional subsidy
eligibility under this part.

[56 FR 46363, Sept. 11, 1991]

§ 990.121 Effect of rescission.

If there is a rescission of appro-
priated funds that reduces the level of
Comprehensive Grant Program funding
in an approved Annual Statement
under the CGP, to the extent that the
PHA can document that it is not pos-
sible to complete all the vacant unit
rehabilitation in the PHA’s approved
Annual Statement, the PHA may seek
and HUD may grant a waiver for 1 fis-
cal year to permit full PFS eligibility
for those units approved but not fund-
ed.

[61 FR 7592, Feb. 28, 1996]

Subpart B—Financial Manage-
ment Systems, Monitoring and
Reporting

SOURCE: 53 FR 8067, Mar. 11, 1988, unless
otherwise noted.

§ 990.201 Purpose—General policy on
financial management, monitoring
and reporting.

The financial management systems,
reporting and monitoring on program
performance and financial reporting
will be in compliance with the require-
ments of 24 CFR 85.20, 85.40 and 85.41
except to the extent that HUD require-
ments provide for additional special-
ized procedures necessary to permit the
Secretary to make the determinations
regarding the payment of operating
subsidy specified in section 9(a)(1) of
the United States Housing Act of 1937.

§ 990.202 Applicability.

The provisions of this subpart B are
applicable to the development, mod-
ernization, and operation of the Turn-
key III and Turnkey IV Homeowner-
ship Opportunity Programs and the
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